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\What s an Allocation Well?

° An allocation well is a horizontal well that traverses the boundary between two or more

leases that have not been pooled and for which no agreement exists among the royalty
owners as to how production will be shared. Clifton A. Squibb, The Age of Allocation: The
End of Pooling as We Know It? , 45 Tex. Tech L. Rev. 929, 930 (2013).

Another example of a horizontal well that must be permitted as an allocation well is one
which traverses the boundaries of two existing pooled units without agreement among the
royalty owners as to how production will be shared.



Rooling V. Allocation  «

° Pooling is a contractual arrangement between lessors and lessees whereby the lessor
provides the | essee with authority to opool 6 or

° Most often, the pooling provision provides that production from any portion of the pooled
unit will be considered as production from the leased premises.

° Furthermore, the pooling provision quite often provides that royalty will be allocated
based upon the number of surface acres covered by the specific lease divided by the
total number of surface acres included within the pooled unit.



Pooling v. Allocation: :

The key principal of allocating production in a pooled unit is that all lessors (i.e., royalty

owners) have agreed as to the allocation of production from the entirety of the pooled
unit.

This agreement was accomplished in the oil and gas lease itself.



Rooling V. Allocation  «

° Unlike a well drilled in a pooled unit, with an allocation well, there is a wellbore that crosses
one or more tract boundaries without a contractual agreement amongst the royalty
owners regarding the allocation of production.

° Tract boundaries signify differing  mineral or royalty ownership  in lands traversed by the
wellbore. Differing surface ownership is generally irrelevant for purposes of allocating

production from a well.




\Why: Drill'an Allocation Well? ¥ 'A‘
AN

° Operators generally drill allocation wells due to the absence of any or sufficient pooling
authority.

° An example of the operator not having sufficient pooling authority is the presence of anti -
dilution provision similar to the Browning Oil Co. v. Luecke case. The pooling provision in
Browning v. Luecke provided that not less than a specific percentage of any pooled unit
be comprised of Luecke acreage.

° An example of an operator with no pooling authority is found in the EOG/ Klotzman matter.
The lease at issue in that case did not contain a pooling provision.



RPermitting an:Allocation-Well -

° The Texas Railroad Commission may not grant a permit if the operator applying for the
permit cannot, in good faith, claim the right to drill the well for which the permit is sought.
Magnolia Petroleum Co.,v. R.R. Co mma 170 S.W.2d 189, 191 (Tex. 1943).

° The Texas Railroad Commission has routinely approved permit applications for horizontal
wells.

°  Devon permitted the first Allocation Well in 2010. Texas Railroad Commission Oil & Gas
DocketNo.06 -0 26 2000 . Devonds permit application was
E. Smith, former Dean of the University Texas Law School and a renowned Texas oil and
gas law scholar.

° Noteworthy that Devon filed the permit for an allocation well after failing to garner
enough support from royalty owners for a production sharing agreement.

° Since 2010, RRC has approved hundreds of allocation well permits.
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Allocating Production:.

Arguments exist that each producing tract in a horizontal well should be entitled to royalty on
all oil and gas produced from the well.

° Based on commingling concepts in Humble Oil v. West, 508 S.W.2d 812 (Tex. 1974).

In the Humble Oil case, Exxon and its predecessor, Humble Oil, commingled native and non
native gas in an storage facility. The Wests asserted a claim for royalty on all gas produced
from lands in which the Wests owned a royalty interest, whether such gas was native or non -
native.

Court held that royalty was owed on all gas produced from the lands unless the commingling
party could prove with oreasonable certaintyod what
gas as opposed to non -native.

Case is essentially a commingling/confusion of goods case drawing on a long line of cases
dealing with confusion of personal property such as cattle herds.



Browning Oil Ca: V. ' Luecke

© Case arose out of an anti  -dilution provision. Purpose of the anti  -dilution provision is to
minimize the amount of acreage outside the leased premises with which the leased
premises can be pooled.

° InLuecke, the | ease said, onotwithstanding paragraph nur
pooled unit is created with respect to any well drilled on the land covered hereby, at least sixty
percent (60%) of such pooled wunit shall consist of |
© Operator wanted to drill a horizontal well that traversed multiple tracts, including Luecke land.
° Compliance with anti  -dilution provision would have required drilling the well on an 80 -acre unit,

which the operator argued was not acting as a reasonably prudent operator.
° Court held the operator had two choices, get a lease amendment or not drill the well.

° Because the anti -dilution provision was not complied with, the Luecke tracts were not properly
pooled.



Browning O1l Ca: V. - Luecke

©  After deciding that pooling was invalid as to the Luecke lands, court sought to determine
what portion of production should be allocated to the Lueckeos

° L u e c kaegGesl that based on Humble Oil v. West commingling principles, royalty should
be paid on all production from the entire length of the horizontal wellbore.

° Court rejected the argument that royalty should be paid on 100% of production from the
horizontal well.

° Court said royalties must be allocated with reasonable probability.



