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MAY IT PLEASE THE COURT:

This Original Application for Supervisory Writs of Certiorari, Mandamus, and Review
(the “Application™) is brought on behalf of Cubic Louisiana LLC (“Cubic”). Cubic seeks review
of the June 2, 2017 decision of tile Second Circuit Court of Appeal (the “Decision”), in which
the Panel committed several significant legal errors with far-reaching implications for
Louisiana’s litigants, businesses, and public policy alike.

Indeed, for the first time in Louisiana, the Decision held a mortgagee of a mineral lease
solidarily liable with its borrowers, the mineral lessees, for damages resulting from the mineral
lessees’ breach of their statutory and contractual obligations owed to the mineral lessor. This
error is more fully addressed in the writ application filed by Cubic’s co-defendant Wells Fargo
Energy Capital, Inc. (“Wells Fargo”), but the importance of this issue and its potential effect on
Louisiana’s banking and oil and gas industries—and thus the State’s economy as a whole—
cannot be overstated.

The Panel further erred in finding that Mineral Code article 140 (La. R.S. 31 :140), which
provides that “the court may award as damages double the amount of royalties due,” permits an
award of freble damages—i.e., a separate award of twice the amount of royalties in addition to
the amount of royalties due. The Legislature has often used unambiguous language to allow for
the recovery of treble damages, yet it chose not to do so in Article 140 or the various other
Mineral Code articles that employ this same language. The Decision thus contradicts the plain
language of the statute, black-letter Louisiana law that penal provisions must be strictly
construed, and the recognition in several Louisiana decisions that such language provides only
for a total award of double the amount of unpaid royalties. This issue is more fully addressed in
the writ application filed by Cubic’s co-defendant Tauren Exploration Inc. (“Tauren”). It is
worth noting, however, that a majority of this Court has yet to address the conflicting views as to
the scope of this statutory provision, making this a significant, unresolved issue of law
warranting this Court’s immediate review and guidance to the lower courts.

Finally, despite already being awarded nearly $1,000,000 in attorneys’ fees from the trial
court, the Decision awarded Plaintiff Gloria’s Ranch LLC (“Gloria’s Ranch”) additional fees of
$125,000—solely for work performed on appeal. As aptly reasoned by the two dissenting judges

on the five-judge panel that denied rehearing: “To countenance the amount of this attorney fee

4662535 _1



award, for an appeal only, would create dangerous precedent in addition to being patently

]

excessive.”" This extraordinary amount is wholly unprecedented in Louisiana and should not be
allowed by this Court to stand.
L WRIT GRANT CONSIDERATIONS

Each of the aforementioned errors separately meets this Court’s criteria for exercising its
supervisory jurisdiction. However, in the interest of brevity, and to avoid unnecessary
duplication, Cubic limits its Application to the Panel’s grossly excessive award of attorneys’
fees.”

The Decision’s award of an additional $125,000 in attorneys’ fees solely for work done
on appeal constitutes a gross departure from proper judicial proceedings, warranting this Court’s
supervisory jurisdiction pursuant to Rule X(a)(5). This award is a complete outlier in Louisiana.
In fact, the amount exceeds the highest awards identified by counsel (which themselves are
significantly greater than the norm) by nearly $100,000.3

An award of $125,000 solely for work done on appeal is on its face excessive. However,
the exorbitance of this amount is further highlighted by the fact that Plaintiff was already
awarded close to $1,000,000 in attorney fees for work performed at the trial level: $925,603 in
pretrial attorney fees and expert costs and an additional $11,200 for fees incurred in the four-day
trial. Given the exceptionally large amount already awarded, an additional fee award for work
done on appeal was unnecessary in the first place. But even if the Panel was correct in finding
Plaintiff entitled to additional compensation, its unprecedented award of $125,000 sets a
dangerous standard for future fee awards across the State.

This Court has routinely monitored fee awards, and it has often recognized the need to
grant writs to provide the lower courts with parameters not only as to when fees are recoverable,

but also on the propriety of the amount awarded.* The same result is warranted here, where the

Appendix A, at p. 3.
Cubic wholly adopts the separate writ applications filed by Wells Fargo and Tauren.

See, e.g., Motton v. Lockheed Martin Corp., 2003-0962 (La. App. 4 Cir. 3/2/05), 900 So. 2d 901
(awarding plaintiff an additional $34,000 in attorneys’ fees for work performed-on appeal); Hanks
v. Louisiana Companies, 2016-334 (La. App. 3 Cir. 12/14/ 16), 205 So. 3d 1048 (awarding an
additional $28,000 in attorney fees to compensate plaintiff for successfully defending the appeal).

Generally, the identified awards of additional attorneys’ fees for work done on appeal range from
$1000-$15,000.

See, e.g., Covington v. McNeese State Univ., 2012-2182 (La. 5/7/13), 118 So. 3d 343 (granting
the defendant’s writ application and reversing the appellate court’s increase of the district court’s

vi-
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Decision’s award so grossly departs from any reasonable amount of fees that has been—and
should be—awarded for work performed on appeal. Cubic respectfully requests that this Court

grant its Application and vacate or substantially reduce the amount of additional attorneys’ fees

awarded to Plaintiff.

fee award); State, Dept. of Transp. & Dev. v. Wagner, 2010-0050 (La. 5/28/10), 38 So. 3d 240
(granting writs and deleting appellate court’s award of attorneys’ fees for work performed on
appeal); Langley v. Petro Star Corp. of La., 2001-0198 (La. 6/29/01), 792 So. 2d 721 (reducing
attorneys’ fee award based on appellate court’s reliance on improper considerations); General

Motors Acceptance Corp. v. Meyers, 385 So. 2d 245 (La. 1980) (granting writ to reverse appellate
court’s fee award that lacked statutory authorization).

-vii-
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IL. STATEMENT OF THE CASE AND ACTIONS IN THE COURTS BELOW

Gloria’s Ranch filed this lawsuit in June 2010, seeking: (i) a declaration that 1,310.25
acres of an oil, gas, and mineral lease operated by Tauren and Cubic’s affiliate’ ¢xpired in 2009
for lack of production in paying quantities; (ii) damages and attorneys’ fees for the alleged
failure to furnish a recordable act evidencing the expiration of the lease as to that acreage for
failure to produce in paying quantities; and (iii) unpaid royalties, penalties, and cancellation of
the lease with respect to the remaining 80 acres that were held by production. Following a four-
day bench trial, the trial éourt issued its judgment, cancelling the lease and awarding Gloria’s
Ranch: (i) $22,806,000 in damages for lost leasing opportunities; (i) $249,049.026 for unpaid
royalties; (iii) $484,058.52 as a penalty for failure to pay royalties; (iv) $925,603 for pretrial
attorney fees and expert costs; and (v) $11,200 for attorney fees incurred during trial. The
judgment held the defendants—the mineral lessees along with Wells Fargo, as mortgagee of the
lease—solidarily liable for the damage awards. The trial court subsequently granted the
defendants’ motions for new trial, solely to reduce the damage awards by 25% to account for a
settlement between Gloria’s Ranch and a separate co-defendant.

Wells Fargo, Tauren, and Cubic appealed. The Panel, comprised of Judges Moore,
Stone, and Cox, affirmed the judgment in its entirety and awarded additionél attorney fees of
$125,000 for work done on appeal. Wells Fargo and Tauren applied for rehearing, which was
submitted to a five judge panel. Based on the votes of the three original memBers of the Panel,
rehearing was denied. However, the two additional judges (Chief Judge Brown and Judge
Bleich, pro tempore) dissented, with written reasons highlighting some of the fundamental errors
of the Decision.

In addition to concerns over the legal error and public policy implications of the Panel’s
solidary liability finding, the dissenting judges would have granted rehearing to address the
reasonableness of the attorneys’ fees awarded at both the trial and appellate level. The judges
specifically noted that an award of $125,000 solely for work done on appeal “is excessive on its

face,” and found it “most difficult to conclude that preparation of briefs and appearing for

As a result of bankruptcy proceedings, the right of appeal vested in Cubic Louisiana, LLC,

although the lease was operated by, and Jjudgment was rendered against, its corporate affiliate
Cubic Energy, Inc.
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argument would justify such a large amount.”® The judges cautioned: “To countenance the
amount of this attorney fee award, for an appeal only, would create dangerous precedent in
addition to being patently excessive.”” For these reasons, in addition to those set forth herein,
Cubic respectfully requests that its Application be granted, and the award of additional attorneys’
fees for work on appeal be vacated or substantially reduced.
IIl.  ASSIGNMENT OF ERRORS

The Panel erred in awarding Gloria’s Ranch additional attorneys’ fees for work done on
appeal, because: (i) the amount already awarded by the trial court was sufficient to compensate
counsel for both the work at the trial and appellate court levels; and (ii) $125,000 solely for work
done on appeal is grossly excessive.
IV.  SUMMARY OF THE ARGUMENT

The Second Circuit’s award of $125,000 in attorneys’ fees solely for work done on
appeal constitutes reversible error. Gloria’s Ranch had previously been awarded nearly
$1,000,000 in fees and costs by the trial court, which the Panel should have deemed ample
compensation to counsel for work performed both at the trial court and on appeal. Alternatively,
the amount of the award is excessive on its face, and is over three times greater than the highest
identified award to date. The amount should be vacated, or at a minimum, significantly reduced
to comport with prior Louisiana precedent.
V. LAW AND ARGUMENT

For several separate, but equally availing reasons, the Panel’s award of $125,000 in
additional attorneys’ fees for work done on appeal should be reversed, or at a minimum,
substantially reduced. At the outset, to the extent this Court finds that defendants are entitled to

any of the relief requested in their writ applications (as it should), the additional attorneys’ fee

award must fall.®

Appendix A, at p. 3.
7 .

Henry v. Baton Rouge Sewer & Drain Service, Inc., 2015-1385 (La. App. 1 Cir. 4/15/16), 2016
WL 1545661 (“In the instant case, because the defendants have prevailed in part and obtained
some relief on appeal, an additional award of attorney fees for the work involved in this appeal is
not warranted.”); Vinson v. Henley, 38,006 (La. App. 2 Cir. 1/28/04), 864 So. 2d 894, 899 (“As
we have recognized in the past, an increase in attorney’s fees for services rendered on appeal is
appropriate when the defendant appeals and obtains no relief.”); Daniel v. Wal-Mart Stores, Inc.,
36,451 (La. App. 2 Cir. 12/11/02), 833 So. 2d 1047, 1051 (“When the defendant obtains relief, no
additional attorney fees are awarded.”); Spence v. Indus. N.D.T., 31,744 (La. App. 2 Cir. 3/31/99),
731 So. 2d 473, 479 (“Spence made such a request [for an increase in attorney’s fees on appeal];

-
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More fundamentally, however, the Second Circuit erred in awarding any additional
attorneys’ fees, as the trial court’s award of nearly $1,000,000 was more than sufficient to
compensate counsel for work performed at both the trial and appellate levels. Louisiana
appellate courts—including the Second Circuit—have consistently recognized that, “[e]ven
though requested, additional attorney fees may not be granted where the appéllate court finds
that the amount awarded in the trial court was sufficient to compensate counsel for both the work
before the trial court and on appeal.”™ In Skannal v. Bamburg,'® for example, the Second Circuit
rejected a request for close to $70,000 in additional attorneys’ fees for work done on appeal.
While noting its appreciation of the “herculean” matter, which included a day-long Daubert
hearing, 16 days of trial with 59 witnesses, nearly 8,000 pages in exhibits, and five post-trial
hearings, the court also relied on the “exceptionally large” fee of $500,000 awarded by the trial
court in finding additional fees on appeal unwarranted.

Here, the trial court awarded Gloria’s Ranch $936,803 in attorneys’ fees—$925,603 in
pretrial attorney fees and expert costs, and $11,200 for fees incurred in the four-day trial.
Nonetheless, the Panel found an additional $125,000 warranted for “work done on appeal,”
which, as the dissenting judges from the rehearing denial point out, essentially required the
repéckaging of briefs and preparing for and presenting oral argument. Theﬁ Second Circuit
plainly erred in finding the trial court’s nearly $1,000,000 fee award—double the “exceptionally
large” amount awarded by the trial court in Skannal—insufficient to compensate counsel for
work performed at both the trial court and appellate level. In doing so, the Decision again
contravened black-letter Louisiana law that attorneys’ fee provisions are penal in nature and thus

must be strictly construed.!' Like its interpretation of Mineral Code article 140 to authorize

however, inasmuch as defendants are entitled to some of the relief they requested, we decline to
raise the award.”); Francis v. Travelers Ins. Co., 581 So. 2d 1036, 1045 (La. App. 1st Cir. 1991)

(plaintiff not entitled to additional attorneys’ fees where defendant obtained a decrease in penalty
percentage from 12% to 10%).

Strong v. Eldorado Casino Shreveport Joint Venture, 46,464 (La. App. 2 Cir. 8/10/11), 73 So. 3d
967, 980; see also Quantum Resources Mgmt., L.L.C. v. Pirate Lake Oil Corp., 13-74 (La. App. 5
Cir. 10/30/13), 128 So. 3d 462; Rent-A-Center East, Inc. v. Lincoln Parish Sales & Use Tax
Comm’'n, 46,054 (La. App. 2 Cir. 3/9/11), 60 So. 3d 95; Barrilleaux v. Franklin Foundation

Hosp., 96-0343 (La. App. 1 Cir. 11/8/96), 683 So. 2d 348; Coker v. Am. Health & Life Ins. Co.,
525 So. 2d 130 (La. App. 3d Cir. 1988).

44,920 (La. App. 2 Cir. 1/27/10), 33 So. 3d 227.

Cracco v. Barras, 520 So. 2d 371, 372 (La. 1988) (“Attorney’s fees statutes must be strictly
construed because the award of attorney fees is exceptional and penal in nature.”) (citing Frank L.
Beier Radio, Inc. v. Black Gold Marine, Inc., 449 So. 2d 1014 (La. 1984)).

-3-
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e,

treble as obposed to double damages, the Decision’s impermissibly expansive fee award is the
exact opposite of the strict construction that these statutes require. The award must be reversed.

Alternatively, even if this Court were to find an increase in attorneys’ fees warranted
(which Cubic disputes), the amount awarded by the Panel is patently excessive. An award of
$125,000 solely for work done on appeal is a complete outlier in Louisiana. The amount exceeds
the highest awards identified by counsel (which themselves are significantly greater than the
norm) by nearly $100,000.'2 But “[i]t is most difficult to conclude that preparation of briefs and
appearing for argument would justify such a large amount.”’®> Cubic respectfully requests that
this Court grant its writ application, and at a minimum, prevent the dangerous and inappropriate
precedent set by the Decision by substantially reducing the amount of the fee award in
accordance with prior Louisiana jurisprudence.
VI. CONCLUSION

The Second Circuit’s Decision is replete with significant legal errors that will have a
serious impact not only on the law, but also the businesses, economy, and public policy of
Louisiana. This Court should grant writs in this case to address these various errors and provide
appropriate resolution and guidance to the intermediate appellate and trial courts.

LISKOW & LEWIS

By: /\/W% g 6&0//%

Kelly B. Becker ((#27375)
Kathryn Z. Gonski (#33442)
701 Poydras Street, Suite 5000
New Orleans, LA 70139-5099
Telephone: 504-581-7979
Facsimile: 504-556-4108

Michael D. Rubenstein (#22860)
1001 Fannin Street

Houston, TX 77002

Telephone: (713) 651-2900
Facsimile: (713) 651-2908

Attorneys for Defendant-Applicant,
Cubic Louisiana, LLC '

See, e.g., Motton v. Lockheed Martin Corp., 2003-0962 (La. App. 4 Cir. 3/2/05), 900 So. 2d 901
(awarding plaintiff an additional $34,000 in attorneys’ fees for work performed on appeal); Hanks
v. Louisiana Companies, 2016-334 (La. App. 3 Cir. 12/14/16), 205 So. 3d 1048 (awarding an
additional $28,000 in attorney fees to compensate plaintiff for successfully defending the appeal).

Generally, the identified awards of additional attorneys’ fees for work done on appeal range from
$1000-$15,000.

Attachment A, at p. 3.

4652535_1



VERIFICATION UNDER RULE X, SECTION 2(D)

STATE OF LOUISIANA
PARISH OF ORLEANS

BEFORE ME, the undersigned Notary Public, personally came and aﬁpeared Kelly B.
Becker and stated that she is attorney for aﬁplicant, Cubic Louisiana LLC, in the above and
foregoing Application for Supervisory Writs; that she has prepared and read the said Application
and that all the allegations contained therein are true and correct to the best of her knowledge,
information, and belief; and that copies of this Writ Application were duly served upon the
Honorable Ramon Lafitte, 1st Judicial District Court, Caddo Parish, Caddo Parish Courthouse,
501 Texas Street, Room 103, Shreveport, LA 71101, telephone number (318) 226-6823; Lillian
Evans Richie, Clerk of Court, Second Circuit Court of Appeal, 400 Fannin Street, Shreveport,

LA 71101, telephone number (318) 227-3700; and upon the following counsel at their proper

addresses, as follows:

Guy E. Wall Richard S. Pabst

Paul E. Bullington KEAN MILLER

Jonathan R. Cook 909 Poydras St., Suite 3600

Philip Wood New Orleans, LA 70112

WALL BULLINGTON & COOK LLC

540 Elmwood Park Blvd. Linda S. Akchin

New Orleans, LA 70123 Richard D. McConnell Jr.
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BLEICH, J. (Pro Tempore)

Devastating economic repercussions might possibly develop
throughout the lending industry if the original opinion of this court is
maintained. Serious and harmful impact on the oil and gas industry is
foreseeable. At a minimum, confusion will develop inside the legal
community, as well as to other advisors to the respective companies within
those industries if the original pronouncement of this court is maintained.
Notwithstanding a generally well written and analyzed original opinion and
the instructive language therein that this is a somewhat isolated fact setting,
cautious managers and decision makers within those industries will incur a
most chilling effect on their businesses. All of these developments can be
potentially harmful in a broader sense; e.g. the potential impact on the
financial condition of this state resulting from lost revenue. Additionally,
the excessive awards of attorney fees in the original opinion could produce
inappropriate precedent for other cases.

I, therefore, with the highest degree of respect, dissent from the
decision to deny rehearing. This dissent is not only based upon public
policy but also because of legal error.

The majority imposes solidary liability on the mortgagee Wells Fargo
Energy Capital, Inc. (“Wells Fargo”), in its capacity as a mortgage lender
which had only a security interest in a mineral lease. The majority finds
Wells Fargo solidarily liable with its borrowers, Tauren Exploration, Inc.
(“Tauren™) and Cubic Energy, Inc. (“Cubic”) (the “mineral lessees™), for a
breach of the mineral lessees’ contractual and statutory obligations to
produce in paying quantities, pay royalties, and respond to the mineral

lessor’s demands relating to those obligations. Relying on the proposition
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stated in La. C.C. art. 1797 (“[a]n obligation may be solidary though it “
derives from a different source for each obligor”), Wells Fargo was
determined to be solidarily liable with Tauren and Cubic arising out of their
actions as to the landowner, Gloria’s Ranch.

I believe this determination was legal error. Solidary liability is never
presumed and arises only from a clear expression of the parties' intent or
from law. La. C.C. art. 1796; Berlier v. A.P. Green Indus., Inc., 2001-1530
(La. 04/03/02), 815 So. 2d 39.

The majprity opinion has far-reaching implications on the banking
industry as well as the oil and gas industry. Itis Wholly reasonable for a
lender to impose certain safeguards to ensure that its collateral is protected,
and the responsibilities of an owner should not be imposed on a lender for
taking such measures. Solidary liability between a lender and its
borrower/owner for its actions will have a calamitous effect in Louisiana on
banking and the relationship between creditors and debtors. I agree with
Wells Fargo’s assertion that the opinion will have a most chilling effect on
the financing of oil and gas operations, which in turn will have an adverse
economic effect on government and business in our state.

[ further would grant rehearing concerning the issue of the award of
attorney fees, both at the trial level and on the appeal in this matter. ‘

At the trial court, there was no analysis of the provisions of Rules of
Prof. Conduct, Rule 1.5 insofar as the fees being reasonable. The trial court
accepted as correct the statement of counsel as to that which was incurred as
attorney fees, as well as expert witness fees. Simply because counsel stated
that certain amounts were paid or incurred does not remove the requirement

that attorney fees must be reasonable. Smith v. Acadiana Mortgage of

2
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Louisiana, Inc., 42,795 (La. App. 2 Cir. 01/30/08, 12), 975 So. 2d 143;
Bossier Orthopaedic Clinic v. Durham, 32,543 (La. App. 2 Cir. 12{15/99),
747 So.2d 731. Courts at every level should give careful and meticulous
examination to proposed attorney fee requests. A fee request is not ipso
facto reasonable even if not strenuously opposed.

Here, the majority approved an attorney fee—only for the appeal—of
an additional $125,000. This amount is excessive on its face.

Understandably, time and energy was expended by all parties in
connection with this appeal. Yet it is most difficult to conclude that
preparation of briefs and appearing for argument would justify such a large
amount. This writer agrees that a reasonable attorney fee for appellate work
is warranted. However, when the research by learned counsel had already
been mostly completed, the primary work was to finalize reséarch,
reconfigure briefs, then prepare for and present oral argument. Certainly all
of this required great effort, but not to the extent of the amount awarded in
the original award on appeal. It is noted that the trial court awarded an
additional $11,200 in attorney fees incurred in the four-day trial, in
additiénal to the $925,603 in pretrial attorney fees and expert costs. It is
most difficult to conclude that it is reasonable to award the additional
amount on appeal, i.e., $125,000, originally granted by the majority.

To ‘countenance the amount of this attorney fee award, for an appeal
only, would create dangerous precedent in addition to being patently

excessive. For these reasons, I would grant the rehearing and respectfully

dissent from the denial of such.
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STONE, J.

This appeal arises from the trial court’s judgment canceling a mineral
lease granted by Gloria’s Ranch, L.L.C,, to Tauren Exploration, Inc. The
trial court awarded Gloria’s Ranch over $23,000,000 in monetary awards
and close to $1,000,000 in attorney fees. Tauren Exploration, Inc., Cubic
Energy, Inc., EXCO USA Asset, Inc., and Wells Fargo Energy Capital, Inc.,
were found solidarily liable for these awards. For the following reasons and
based on the individual facts and circumstances of this case, we affirm the
trial court’s judgment and award additional attorney fees.

FACTUAL AND PROCEDURAL BACKGROUND

On September 17, 2004, Gloria’s Ranch, L.L.C., (“Gloria’s Ranch”),
granted a mineral lease (“the lease™), covering 1,390.25 acres in Sections 9,
10, 15, 16, and 21, Township 15 North, Range 15 West, Caddo Parish,
Louisiana (“the property”), to Tauren Exploration, Inc. (“Tauren”). The
lease granted Tauren the exclusivé right to explore for, and produce minerals
from, any and all depths, horizons, and formations under the land. The
primary term of the lease was three years; thereafter, the lease continued “as
long ... as oil, gas, sulphur or other minerals ... produced from said land

hereunder or from land pooled therewith.” The lease also contained vertical

and horizontal Pugh clauses.!

! The vertical Pugh clause in the lease provided:

In the event a portion or portions of the land described in this lease are
pooled or unitized with other lands, lease or leases so as to form a pooled
unit or units, drilling operations or production from the unitized premises
shall maintain this lease only as to that portion of the leased premises
within such unit or units, and, as to that portion of the leased premises not
included in such unit or units, this lease may be maintained during and

after the primary term by production of oil and gas therefrom or in any
other manner provided for in this lease.



On February 13, 2006, Tauren assigned an undivided 49% interest in
the lease to Cubic Energy, Inc. (“Cubic™). The effective date of the
assignment was February 6, 2006.

On March 5, 2007, Tauren and Cubic executed separate credit
agreements with Wells Fargo Energy Capital, Inc. (“Wells Fargo”).
Pursuant to its credit agreement with Wells Fargo, Cubic received a
revolving credit facility? not to exceed $20,000,000 outstanding at any time
and a $5,000,000 convertible term loan.> As security for its loans with
Wells Fargo, Cubic mortgaged its interest in mineral leases with various
landowners, including Gloria’s Ranch, and collaterally assigned the profits
therefrom (“Cubic mortgage™).*

In 2007, Tauren contracted with Fossil Operating, Inc. (“Fossil™), to
conduct oil and gas operations on the property.® Fossil drilled and
completed wells on Gloria’s Ranch’s property in Sections 9, 10, and 16.
The wells in Sections 9 and 10 (“Gloria’s Ranch 9-1” and “Gloria’s Ranch
10-1") were vertically drilled to the Cotton Valley formation. Fossil

vertically drilled the well in Section 16 (“Gloria’s Ranch 16-1”) to the

The horizontal Pugh clause in the lease provided in pertinent part that: “At the end of the
primary term or extension thereof, this lease shall terminate and be of no force and effect

100 feet below the total depth drilled in any well drilled on the leased premises or on
lands pooled therewith.”

2 Wells Fargo provided revolving advances to Cubic after receiving borrowing
requests.

3 Cubic executed two promissory notes evidencing both loans.

* Tauren’s credit agreement and mortgage with Wells Fargo are not included in
the record.

5 Both Tauren and Fossil are wholly owned by Calvin Wallen, III (“Wallen”). He
is also the chief executive officer and president of Cubic.
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Haynesville Shale formation, but completed the well only to the shallower
Cotton Valley formation.

During the primary term of the lease, Chesapeake Operating, Inc.
(“Chesapeake™), conducted oil and gas operations in Sections 15 and 21.
Chesapeake completed Cotton Valley wells in Sections 15 and 21 (“Soaring
Ridge 15-1” and “Feist-21-1"), which were unitized with Gloria’s Ranch’s
property in those sections. In 2008, all of Gloria’s Ranch’s property in
Section 15 was unitized in the Soaring Ridge 15-15-15H (“Soaring Ridge
15H”), a 640-acre unit that Chesapeake horizontally drilled into the
Haynesville Shale formation.

On September 1, 2009, Gloria’s Ranch executed a top lease® to
Chesapeake for the right to conduct oil and gas operations on its property in
Section 21.

On October 30, 2009, Tauren and EXCO USA Asset, Inc. (“EXCO™),
negotiated a purchase and sale agreement whereby EXCO purchased
Tauren’s 51% interest in the lease as to all depths below the base of the
Cotton Valley formation (“deep rights™). On November 9, 2009, Tauren
formally assigned its deep rights interest in the lease to EXCO for $18,000
per acre. Tauren maintained a 51% interest in the lease as to all depths

above the base of the Cotton Valley formation (“shallow rights™),

S1In Barham v. St. Mary Land & Expl. Co., 48,603 (La. App. 2 Cir. 11/20/13), 129
So. 3d 705, 709, writ denied, 2013-2943 (La. 02/21/14), 134 So. 3d 586, this court
defined top leases as follows: :

Top leases are leases granted by landowners during the existence of
another mineral lease that become effective if and when the existing lease
expires or is terminated. As a legal right, the top lease exists at its
inception as a mere hope or expectancy in the extinction of existing
superior leasehold rights, which extinction will confer upon the top lease
owner the essence of a mineral lease, i.e., the right to explore for and
produce minerals. (Citations omitted.)

3



By virtue of the EXCO sale, Wells Fargo released the mortgage it had
on Tauren’s interest after receiving repayment and compensation pursuant to
the credit agreement. As a condition of Wells Fargo releasing the mortgage,
Tauren assigned a 10% net profits interest in its shallow rights interest in the
lease to Wells Fargo. Additionally, on November 9, 2009, Cubic assigned to
Tauren an overriding royalty interest in the deep rights of its 49% interest in
the lease. Tauren immediately assigned a portion of this overriding royalty
interest to Wells Fargo.

On December 3, 2009, Gloria’s Ranch sent a letter to Taul;en, Cubic,
EXCO, and Wells Fargo (collectively referred to as “the defendants™),
requesting they provide information on the monthly revenue and operating
expenses of the wells on or unitized with the lease. In the letter, Gloria’s
Ranch expressed a belief that the lease had expired, in whole or in part, for
lack of production in paying quantities. After investigating the matter,
Tauren responded it had incorrectly allocated monthly revenues and
operating expenses of the Gloria’s Ranch 9-1, 10-1, and 16-1. Tauren
recalculated the revenue and operating expenses, and determined the lease
was operating at a profit. Tauren’s response made no mention of the Feist-
21 or the Soaring Ridge 15H. On January 28, 2010, dissatisfied with
Tauren’s reply, Gloria’s Ranch sent a letter to the defendants demanding a
recordable act evidencing the expiration of the lease. However, the
defendants did not release the lease.

Subsequently, Gloria’s Ranch filed suit against the defendants for
their failure to furnish a recordable act evidencing the expiration of the lease.
In its petition, Gloria’s Ranch argued the lease expired in 2009, in whole or

in part, for failure to produce in paying quantities. Gloria’s Ranch argued
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the defendants’ failure to release the lease prevented it from leasing the
property to others, thereby damaging it in the amount of bonus payments,
rentals, and royalties it would have received. Gloria’s Ranch later amended
its petition to include a claim for unpaid royalties. According to Gloria’s
Ranch, if the trial court found the lease was maintained in Section 15 by
production from the Soaring Ridge 15H, the defendants failed to pay
royalties on the well’s production.

On August 13, 2014, Gloria’s Ranch executed a settlement agreement
with EXCO. Gloria’s Ranch granted EXCO a new lease, and EXCO was
dismissed from the suit (“EXCO settlement”).

Following a four-day bench trial, the trial court rendered judgment
declaring the lease “expired” and “canceled.” In its oral reasons for
judgment, the trial court stated:

The lease terminated as to all depths below the Cotton Valley

Sand because the defendants did not drill the 16-1 well in good

faith. Additionally, the lease expired as to depths in Sections 9,

- 10, 16, and 21 because there was no production in paying

quantities from the unit wells for at least 12 months prior to

January 28th, 2010.

The trial court awarded damages for lost-leasing opportunities at $18,000
per acre. Additionally, the trial court found Gloria’s Ranch was entitled to
royalties from the Soaring Ridge 15H’s production, plus punitive damages
for the defendants’ failure to pay royalties upon written notice of
nonpayment. The defendants were found solidarily liable for Gloria’s

Ranch’s damages and attorney fees as follows:

1. §22,806,000 for the lost leasing opportunities in Sections
9, 10, and 16 ($18,000 per acre for 1,267 acres).”

" No damages were awarded for Section 21, because of the top lease Gloria’s
Ranch granted Chesapeake. )



2. $242,029.26 for unpaid royalties from the Soaring Ridge
15H.

3. $484,058.52 as a penalty for failure to pay royalties due
from the Soaring Ridge 15H.

4. $925,603 for Gloria’s Ranch’s pretrial attorey fees and
expert costs; and

5. $11,200 for attorney fees incurred by Gloria’s Ranch
during trial.

Tauren, Cubic, and Wells Fargo filed motions for new trial. On
November 23, 2015, the trial court issued a judgment granting the motions,
in part, to reduce the damage awards by 25% to account for the EXCO
settlement. Asserting separate assignments of error, Tauren, Cubic, and
Wells Fargo now appeal .®

DISCUSSION
Svtandard of Review

It is well settled that a court of appeal may not set aside a trial court's
or a jury’s finding of fact in the absence of “manifest error” or unless it is
“clearly wrong.” Rosell v. ESCO, 549 So. 2d 840, 844 (La. 1989). In
Hayes Fund for First United Methodist Church of Welsh, LLC v. Kerr-
McGee Rocky Mountain, LLC, 2014-2592 (La. 12/08/15), 193 So. 3d 1110,
the Supreme Court reaffirmed the manifest error standard of review, and
articulated the duty of appellate courts when reviewing a trial court’s factual
finding. According to the Supreme Court, an appellate court may not
reverse a trial court’s factual finding by determining it would have found the

facts of the case differently. Rather, in reversing a trial court’s factual

% On December 11, 2015, Cubic filed for bankruptcy. The effective date of the
bankruptey judgment was March 1, 2016, and Cubic Louisiana, L.L.C. was substituted
for Cubic as defendant in this case.
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conclusions, an appellate court is obliged to satisfy the following two-step
process based on the record as a whole: 1) there must be no reasonable
factual basis for the trial court’s conclusion; and 2) the finding must be
clearly wrong. Hayes, supra; Stobart v. State through Dept. of Transp. &
Dev., 617 So. 2d 880, 882 (La. 1993).

In determining whether the trial court’s finding was clearly wrong or
manifestly erroneous, the Supreme Court stated the two-step process
requires the appellate court to review the entire record. The issue to be
resolved on review is not whether the judge or jury was right or wrong, but
whether the judge’s or jury’s fact-finding conclusion was a reasonable one.
Hayes, supra; Rosell, supra. Notably, reasonable persons frequently can and
do disagree regarding causation in particular cases, but where there are two
permissible views of the evidence, the fact-finder’s choice between them
cannot be manifestly erroneous or clearly wrong. Hayes, supra; Rosell,
supra; Baw v. Paulson, 50,707 (La. App. 2 Cir. 06/29/16), 198 So. 3d 186,
190. The Supreme Court, quoting an earlier opinion, summarized the
deferential nature of this standard of review as follows:

The manifest error doctrine is not so easily broached. Rarely do

we find a reasonable basis does not exist in cases with opposing

views. We note it is not hard to prove a reasonable basis for a

finding, which makes the manifest error doctrine so very

difficult to breach, and this is precisely the function of the

manifest error review. A reviewing court only has the “cold

record” for its consideration while the trier of fact has the

“warm blood” of all the litigants before it. This is why the trier

of fact’s findings are accorded the great deference inherently

embodied in the manifest error doctrine. So once again we say

it should be a rare day finding a manifest error breach when two

opposing views are presented to the trier of fact.

Hayes, 193 So. 3d at 1117 (quoting Menard v. Lafayette Ins. Co., 09-1869
(La. 03/16/10), 31 So. 3d 996, 1011).



“However persuasive the argument, appellate courts do not function
as choice-making courts; appellate courts function as errors-correcting
courts.” Hayes, 193 So. 3d at 1112. With this principle in mind, we
consider the defendants’ assignments of error challenging the trial court's
November 23, 2015 judgment.

Tauren’s Assignments of Error
Production in Paying Quantities

Tauren argues the trial court erred in finding the lease expired as to
Sections 9, 10, 16, and 21, no later than January 28, 2010, for failure to
produce in paying quantities. La. R.S.31:124 (“Article 124”) requires
production in paying quantities when a mineral lease is maintained by
production of oil or gas. The jurisprudence is well settled that even though
production continues beyond the primary term, the term of the lease may
expire and the contract be automatically dissolved if production is not “in
paying quantities.” Landry v. Flaitz, 245 La. 223,233, 157 So. 2d 892, 895
(1963); B.A. Kelly Land Co., L.L.C. v. Questar Expl. & Prod. Co., 47,509
(La. App. 2 Cir. 11/14/12), 106 So. 3d 181, 191, writ denied, 2013-0331 (La.
04/19/13), 112 So. 3d 223. One of the prime motivations of the requirement
that there be production in paying quantities is that the lessee should not be
permitted to maintain the lease indefinitely merely for speculative or other
selfish purposes. La. R.S. 31:124, comment.

The standard by which paying quantities is determined is whether or
not under all the relevant circumstances, a reasonably prudent operator
would, for the purpose of making a profit or minimizing loss, continue to
operate a well in the manner in which the well in question was operated. La.

R.S. 31:124, comment; see also Middleton v. EP Energy E & P Co., L.P.,
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50,300 (La. App. 2 Cir. 02/03/16), 188 So. 3d 263, writs denied, 2016-0786
(La. 06/17/16), 192 So. 3d 773, 2016-0778 (La. 06/17/16), 192 So. 3d 774;
and Wood v. Axis Energy Corp., 2004-1464 (La. App. 3 Cir. 04/06/05), 899
So. 2d 138, 143, writ denied, 2005-1137 (La. 06/17/05), 904 So. 2d 702.
Implicit in the term “paying quantities” is the requirement that the
production income exceed operating expenses. Middleton, supra.

Louisiana courts generally use a 12-month to 18-month period to
evaluate whether or not a well is producing in paying quantities. See Wood,
supra (12-month period used); Edmundson Bros. P 'ship. v. Montex Drilling
Co., 98-1564 (La. App. 3 Cir. 05/05/99), 731 So. 2d 1049 (18-month period
used); and Menoah Petroleum, Inc. v. McKinney, 545 So. 2d 1216 (La. App.
2 Cir. 1989) (12-month period used).

After hiring attorneys to review the status of the lease, Gloria’s Ranch
requested accounting information on the wells from the defendants. Gloria’s
Ranch informed the defendants that the production volumes reported on the
Louisiana Department of Conservation’s Website, SONRIS, appeared too
low to be in paying quantities. After taking over a month to respond to the
request, Barry Cannaday (“Cannaday”), legal counsel for Tauren and Fossil,
provided lease operating statements showing that the Gloria’s Ranch 9-1 and
16-1 produced a positive net income of $16,265 and $25,383, respectively,
and that Gloria’s Ranch 10-1 produced a net loss of $28,239. Based on his
assessment of the operating statements, Cannaday opined the lease was
making a profit and in compliance with Article 124.

After filing suit and further investigating the matter, Gloria’s Ranch
discovered the operating statements provided by Cannaday had been altered

to make the wells appear more profitable. After receiving the authentic,
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unaltered operating statements, Gloria’s Ranch observed the operating
statements provided by Cannaday excluded the following expenses: 1)
administrative charges (a monthly payment of $1,025 to Fossil for operating
the well, as provided in the joint operating agreement); 2) ad valorem taxes
(the annual severance tax collected by the State of Louisiana on all oil and
gas produétion in the state); 3) contract labor (cost of maintenance on the
wells); and 4) routine chemical charges (soap sticks dropped into the wells
to increase the flow rate by lowering the hydrostatic head on the formation).

Additionally, the altered operating statements reduced each well’s
monthly charge for using Tauren’s common processing facility® (“common
facility charge™) to a flat rate of .035 cents per thousand cubic feet (“mcf”).
Originally, the wells were charged using the throughput method, which
allocates each well a fraction of the processing facility operating costs,
determined by dividing the volume of production sent from the well to the
facility by total volume of all production from ail wells sent to the facility,
Notably, Tauren’s common processing facility had an average yearly
operating cost of $1.457 per mef in 2009.

Mike Cougevan (“Cougevan”), an oil and gas accounting expert,
testified it is against industry standard to exclude administrative charges, ad
valorem taxes, contract labor costs, and routine chemical charges as
operating expenses, and that all should be included in a paying quantities
analysis. As for the common facility charge, Cougevan testified the vast
majority of facility operators use the throughput method in allocating the

costs of using a common processing facility. Cougevan further stated the

? A processing facility is necessary to produce and sell the hydrocarbons from the
wells,
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throughput method is supported and recommended in the Council of
Petroleum Accountants Societies Guidelines. George McGovemn
(“McGovern”), the defendants’ certified public accounting expert, agreed
that many of the expenses removed from the operating statements should be
considered in a paying quantities analysis. John Ross (“Ross”), executive
vice-president of Cubic, admitted at trial that some of the expenses were
improperly excluded. '

After reviewing the authentic accounting records of the wells,
Cougevan opined the Gloria’s Ranch 9-1, 10-1, and 16-1 did not produce in
paying quantities for the 18-month period prior to Gloria’s Ranch’s demand
for release from the lease. Cougevan found that each well cost more money
to operate than revenue generated. Between July 2008 and December 31,
2009, the Gloria’s Ranch 9-1, 10-1, and 16-1, suffered cumulative net losses
of $85,743.41, $70,837.10, and $59,927.08, respectively, for a total
cumulative net loss of $216,507.59. Marc DeRouen (“DeRouen”), a
certified public accountant, assisted Cougevan with his report. DeRouen
testified the wells were significantly unprofitable during the 18-month
period.

Robert McGowen (“McGoweﬁ”), a petroleum engineering expert,
reviewed the production information and accounting records for
Chesapeake’s Feist-21, and concluded the well was “clearly” not producing
in paying quantities. McGowen testified the Feist-21 produced very little
oil, and determined it had a cumulative net loss of $115,248.74 between
May 2007 and February 2010. McGowen asserted the Feist-21, along with
the Gloria’s Ranch 9-1, 10-1, and 16-1, were not producing profitably and

had reached their economic life. McGowen opined that a reasonably
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prudent operator would not have continued to operate the wells in order to
make a profit from production.

Despite the wells” unprofitability, Tauren argues it maintained the
lease by presenting a legitimate ongoing business plan to develop the
Haynesville Shale formation. After realizing the Haynesville Shale required
horizontal completion, Tauren stated it began aggressively seeking a
business partner with the capital to drill numerous multimillion dollar wells
into the Haynesville Shale. Tauren eventually contracted with EXCO to
develop and drill such wells, and informed Gloria’s Ranch that the venture
with EXCO could potentially yield monthly royalties in excess of $200,000.
Mike McKenzie (“McKenzie”), the defendants’ petroleum expert, testified
that whether a well is producing in paying quantities depends on the totality
of the circumstances, which includes not only profitability, but market
conditions and rework, reserve, and exploration potential. Based on his
interpretation of Article 124, McKenzie testified that despite the wells’
unprofitability, the lease was maintained by a legitimate ongoing business
plan to develop the lease.

After reviewing the evidence presented at trial, it is abundantly clear
the Gloria’s Ranch 9-1, 10-1, and 16-1 and the Feist 21-1 failed to produce
in paying quantities for the 18-month period prior to Gloria’s Ranch’s
demand for release from the lease. In order to have production in paying
quantities, the lease must produce in quantities sufficient to meet current
operating expenses and yield a small profit, and the existence of an ongoing
business plan to develop the Haynesville Shale does not exempt the
defendants from this requirement. La. R.S. 31:124, comment. Gloria’s

Ranch presented indisputable evidence that the operating expenses of the

12



wells significantly exceeded the revenue., By their own admission, the
defendants endured significant.net losses from the wells in hopes of selling
the deep rights in the lease and profiting from the Haynesville Shale boom.
The defendants’ actions were clearly speculative, and a textbook example of
what the legislature intended to prevent in enacting Article 124. As a result,
we find the trial court had a substantial factual basis for finding the lease
expired as to Sections 9, 10, 16, and 21 for failure to produce in paying
quantities.

We acknowledge Tauren’s argument that the trial court erred in
finding the lease was terminated as to the deep rights, because the Gloria’s
Ranch 16-1 was drilled in bad faith.!® However, we find the issue is moot
due to the expiration of the lease as to Sections 9, 10, 16, and 21 for failure
to produce in paying quantities. The lease provided that “[it] may be
maintained during and after the primary term by production of oil and gas
therefrom[.]” When a mineral lease is being maintained by production of oil
and gas, Article 124 requires the production to be in paying quantities, As
such, even if we concluded the trial court was clearly wrong in finding the
Gloria’s Ranch 16-1 was drilled in bad faith, the lease cannot be maintained
to any depth in Sections 9, 10, 16, and 21 without production in paying

quantities. Therefore, the issue is pretermitted.

19 Ron Lepow (“Lepow™), the manager of Gloria’s Ranch, testified that Tauren
commenced operations to complete the Gloria’s Ranch 9-1, 10-1, and 16-1 in June or
July of 2007; coincidentally, the primary term of the lease ended in September 2007. The
lease contained a horizontal Pugh clause which provided in pertinent part: “[a]t the end of
the primary term or any extension thereof, this lease shall terminate and be of no force
and effect 100 feet below the total depth drilled in any well drilled on the leased premises
or on lands pooled therewith[.]" Thus, Tauren’s decision to drill the 16-1 to the
Haynesville Shale formation but complete it in the Cotton Valley formation was arguably

an attempt to preserve the deep rights in the lease before the deep rights were terminated
pursuant to the horizontal Pugh clause.
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Lost-Leasing Opportunities Award

Next, Tauren argues the trial court erred in awarding $18,000 per acre
for lost-leasing opportunities. As acknowledged by the trial court, there was
a plethora of evidence presented at trial as to the value of Gloria’s Ranch’s
leasing opportunities at the time Gloria’s Ranch demanded release from the
lease. Gloria’s Ranch presented the expert testimony of Paul Jarratt
(“Jarratt”), a petroleum landman, who determined Gloria’s Ranch’s property
could have commanded around $23,000 per acre at the time it demanded
release from the lease. Jarratt arrived at this number by using SONRIS to
analyze mineral leases granted by the state through the public bidding
process.!!

Jarratt considered the $18,000 per acre EXCO paid Tauren in
November 2009 for only a 51% deep rights interest in the lease. On March
18,2011, EXCO sent a letter to Tauren and Cubic regarding the lawsuit filed
by Gloria’s Ranch (“EXCO letter”). In the letter, EXCO included a list of
the damages it would suffer as a result of the lawsuit, including the loss of
the lease, as to Sections 9, 10, 16, and 21, valued at $18,000 per acre. Jarratt
testified the EXCO letter is the best evidence of the value of Gloria’s

Ranch’s leasing opportunities at the time it demanded release.

" In a report of his findings, Jarratt included the lease bonuses for all Haynesville
leases awarded by the state in Bossier, Caddo, DeSoto, and Red River Parishes, between
November 2009 and April 2010. Jarratt testified that state leases are one-year leases with
the option to extend the lease for another year for a rental price of 50% of the lease
bonus. Jarratt converted every state lease included in his report to three-year leases,
which is the customary term for private leases. For example, if SONRIS showed the
winning bid for a lease granted by the state was a $10,000 per acre lease bonus, Jarratt
converted the lease bonus to $20,000 per acre. Thereafter, Jarratt determined the average

lease bonus for three-year state leases between November 2009 and April 2010 was
$23,112 per acre.
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McGowen, Gloria’s Ranch’s petroleum expert, was experienced in
valuating mineral leases, particularly from the Haynesville Shale.
McGowen determined Gloria’s Ranch could have leased its property for at
least $18,000 per acre in March 2010. In making this determination, he
evaluated Jarratt’s report and considered the EXCO letter. McGowen agreed
that the EXCO letter provided the best indication of the value of Gloria’s
Ranch’s leasing potential, because $18,000 per acre was comparable to what
he was familiar with around Gloria’s Ranch’s property.

Foster Holley (“Holley”), a landman who presented expert testimony
for the defendants, testified he began acquiring Haynesville leases on behalf
of Chesapeake in 2008. Holley created a report which included a schedule
of all the leases he negotiated for Chesapeake between December 2009 and
April 2010. Holley’s report indicated the average lease bonus was
$6,956.12 per acre. Notwithstanding, he testified that because Gloria’s
Ranch’s property was outside the core of the Haynesville Shale, it would
have commanded a lease bonus of only $4,637 per acre. Holley asserted the
production rates of properties around Gloria’s Ranch were one-third less
than the production rates of leases on Holley’s schedule.

Despite Holley’s assertion that Gloria’s Ranch’s property was outside
the core of the Haynesville Shale, evidence was introduced to show
otherwise. Furthermore, Holley’s report only included lease bonuses from
leases in DeSoto and Sabine Parishes (Gloria’s Ranch is in Caddo Parish),
and many of the leases included in Holley’s report were for fractional
mineral interests as opposed to large tracts of land like Gloria’s Ranch’s

property. Holley admitted that large tracts of land were more valuable to
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lessees and commanded larger bonuses, because comprehensive mineral
interests allow lessees operational control over the drilling units.

Based on the evidence presented at trial, we find a factual basis for the
trial court awarding Gloria’s Ranch $18,000 per acre in lost-leasing
opportunities. The trial court had two expert witnesses testify the EXCO
letter valuing Gloria’s Ranch’s lease at $18,000 per acre was the best
evidence of the value of Gloria’s Ranch’s leasing opportunities at the time it
demanded release. Jarratt testified that Gloria’s Ranch could have received
a lease bonus as high as $23,000 per acre, and McGowen testified that a
lease bonus that high would not have surprised him. As a result, the trial
court did not abuse its discretion.

Additionally, Tauren argues the trial court failed to deduct the amount
Gloria’s Ranch received by virtue of the EXCO settlement from the lost-
leasing opportunities award. As discussed below, the trial court properly
deducted Gloria’s Ranch’s damage awards and attorney fees by 25% to
account for the EXCO settlement, and the defendants are not entitled to an
additional reduction based on the amount of money Gloria’s Ranch received
from the settlement. Farbe v. Cas. Reciprocal Exch., 2000-0076 (La.
07/06/00), 765 So. 2d 994, 997 (“Louisiana courts do not look to the
settlement amount received by a plaintiff when determining the credit
granted to the remaining solidary obligors”).

Application of Louisiana Mineral Code Article 140

Tauren argues the trial court erred in awarding Gloria’s Ranch a total
award of $726,087.78 ($242,029.26 for the unpaid royalties and $484,058.52
as a penalty for failure to pay the royalties) for the defendants’ failure to pay

royalties on the Soaring Ridge 15H. According to Tauren, La. R.S. 31:140
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(“Article 140”) does not authorize an award of treble damages, because the
damage award contemplated by that article includes the unpaid royalties.
Thus, Tauren asserts the maximum award allowed under the statute was
$484,058.52 (3242,029.26 for the unpaid royalties and $242,029.26 as a
penalty for failure to pay the royalties).

The interpretation of a statute is a question of law subject to de novo
review. Transpetco I Joint Venture v. Clearview Inv., Ltd., 48,987 (La. App.
2 Cir. 05/14/14), 139 So. 3d 49, 55. Consequently, the manifest error
standard of review is not applicable and we review the interpretation of
Article 140 de novo. Article 140 provides:

If the lessee fails to pay royalties due or fails to inform the

lessor of a reasonable cause for failure to pay in response to the

required notice, the court may award as damages double the

amount of royalties due, interest on that sum from the date due,

and a reasonable attorney’s fee regardless of the cause for the

original failure to pay royalties. The court may also dissolve the

lease in its discretion. (Emphasis supplied.)

In Wegman v. Cent. Transmission, Inc., 499 So. 2d 436, 451 (La. App. 2 Cir.
1986), writ denied, 503 So. 2d 478 (La. 1987), this court held that the correct
method for awarding damages under Article 140 is to award the amount of
royalties due in addition to a separate damage award of twice the amount of
royalties. See also Cimarex Energy Co. v. Mauboules, 2008-452 (La. App. 3
Cir. 03/11/09), 6 So. 3d 399, 407, rev'd on other grounds, 2009-1170 (La.

04/09/10), 40 So. 3d 931. "2

"2 In Cimarex, supra, the trial court awarded unpaid royalties of approximately
$3.2 million dollars, plus $6.4 million dollars in statutory damages, pursuant to La. R.S.
31:212.23(C), which provides that if an obligor fails to pay royalties due without
reasonable cause, the trial court “may award as damages double the amount due.” On
appeal, the third circuit found the unpaid royalties were not damages, but merely money
owed to the obligee as the owner of the royalty interests. Citing this court’s opinion in
Wegman, the third circuit concluded that in addition to owing the unpaid royalties, the
obligor would pay an additional sum as damages to the obligee.
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After reviewing the Mineral Code, we agree with Wegman’s
interpretation of Article 140.'* First, the damage award authorized in Article
140 is a discretionary award, and allowing the trial court discretion in
awarding the actual royalties due would produce consequences surely not
intended by the legislature. Secondly, the Mineral Code includes other
statutes with similar language to Article 140, including La. R.S. 31:139
(“Article 139”). Under Article 139, when a lessee pays the royalties due
after receiving notice of nonpayment from the lessor, the trial court “may
award as damages double the amount of royalties due,” if the original failure
to pay was either fraudulent or willful and without reasonable grounds.
Thus, the phrase “damages double the amount of royalties due” in Article
139 strictly pertains to punitive damages and excludes the actual royalties
due. In keeping with the spirit of Article 139, we find the legislature enacted
Article 140 to provide the trial court with the option of awarding punitive
damages totaling up to double the amount of royalties due for the lessee’s
failure to pay the royalties. As a result, the trial court was within its
discretion in awarding Gloria’s Ranch $242,029.26 in unpaid royalties, plus
an additional $484,058.52 in punitive damages for the defendants’ failure to

pay the royalties.

'* The meaning and intent of a law is determined by considering the law in its
entirety and all other laws concerning the same subject matter and construing the
provision in a manner that is consistent with the express terms of the statute and with the
obvious intent of the lawmaker in enacting it. The statute must therefore be applied and
interpreted in a manner that is logical and consistent with the presumed fair purpose and
intention the Legislature had in enacting it. Sultana Corp. v. Jewelers Mut, Ins. Co.,
2003-0360 (La. 12/03/03), 860 So. 2d 1112, 1115, Furthermore, “the object of the court
in construing a statute is to ascertain the legislative intent and, where a literal
interpretation would produce absurd consequences, the letter must give way to the spirit
of the law and the statute construed so as to produce a reasonable result.” Sultana, supra
(quoting Smith v. Flournoy, 238 La. 432, 115 So. 2d 809, 814 (1959)).

18



Cubic’s Assignment of Error
Cancellation of the Lease as to Section 15

Cubic argues the trial court’s judgment improperly declared the lease
“expired” and “cancelled,” without excluding the 80 acres in Section 15 that
did not terminate for lack of production in paying quantities. According to
Cubic, the trial court did not cancel the lease as to Section 15 for failure to
pay royalties, but only awarded Gloria’s Ranch unpaid royalties and
penalties. Cubic requests this court modify the judgment to provide that the
lease is not cancelled as to Section 15.

Appeals are taken from the judgment, not the written reasons for
judgment. La. C.C.P. arts. 2082, 2083; Greater New Orleans Expressway
Com’n v. Olivier, 2002-2795 (La. 11/18/03), 860 So. 2d 22; Hofler v. J.P.
Morgan Chase Bank, N.4., 46,047 (La. App. 2 Cir. 01/26/11), 57 So. 3d
1128, 1134, A judgment and reasons for judgment are two separate and
distinct documents; it is well-settled law that the trial court’s oral or written
reasons form no part of the judgment. La. C.C.P. art. 1918; Burmaster v.
Plaguemines Parish Gov't, 2010-2127 (La. 09/22/10), 45 So. 3d 1061.
Written reasons for judgment are merely an explication of the trial court’s
determinations; they do not alter, amend, or affect the final judgment. |
Wooley v. Lucksinger, 2009-0571 (La. 04/01/11), 61 So. 3d 507, 572. If
there is a conflict between the two, the trial court’s signed judgment prevails
over the reasons for judgment. Hofler, supra. This allows a signed final
Jjudgment to take precedence over substantive misstatements because a final
judgment is usually prepared with care, may be revised before it is signed,
and the aggrieved party has recourse to a timely application for a new trial or

timely appeal. Hebert v. Hebert, 351 So. 2d 1199 (La. 1977); Hofler, supra.
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The trial court’s judgment declared the lease “expired” and
“canceled” without excluding Section 15. In its oral reasons for judgment,
the trial court found only Sections 9, 10, 16, and 21 had expired for failure to
prpduce in paying quantities. As for Section 135, the trial court awarded
Gloria’s Ranch unpaid royalties and penalties for the defendants’ failure to
pay the royalties, but it did not order the cancellation of the lease. Louisiana
law provides when there is a discrepancy between a trial court’s written
reasons for judgment and its final judgment, the latter must prevail. Hofler,
supra. Consequently, for this court to reverse the trial court’s judgment, the
record must not support the cancellation of the lease as to Section 15.

When a mineral lessor seeks relief for the failure of his lessee to make
timely or proper payment of royalties, he is required to give his lessee
written notice of such failure as a prerequisite to a judicial demand for
damages or dissolution of the lease. La. R.S. 31:137. After such written
notice, the lessee has within 30 days of receiving notice to either pay the
royalties or respond by stating in writing a reasonable cause of nonpayment.
La. R.S. 31:138. As noted above, if the lessee fails to pay royalties due or
fails to inform the lessor of a reasonable cause for failure to pay in response
to the required notice, the trial court may award as damages double the
amount of royalties due. La. R.S.31:140. The trial court also has the option
to dissolve the lease; however, dissolution should be granted only if the
conduct of the lessee, either in failing to pay originally or in failing to pay in
response to the required notice, is such that the remedy of damages is
inadequate to do justice. La. R.S.31:141.

A few months after Gloria’s Ranch demanded release from the lease,

Lepow, a member and manager for Gloria’s Ranch, contacted Chesapeake
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about the unpaid royalties. Lepow stated SONRIS showed Chesapeake’s
Soaring Ridge 15H had been producing since summer 2008, but Gloria’s
Ranch had yet to receive any payments from the well’s production. After
Lepow asked when Gloria’s Ranch would begin receiving payments,
Chesapeake replied that Tauren and Cubic were already receiving payments
from the well’s production and Lepow needed to contact them about the
unpaid royalties. After providing notice of the unpaid royalties to the
defendants, Lepow testified Gloria’s Ranch received neither any royalty
payments from the defendants, nor a response explaining why the royalties
had not been paid.‘ Ross, the executive vice-president of Cubic, testified the
defendants opted not to respond to Gloria’s Ranch’s demand for royalties
because “we were already being sued.”

It is within the trial court’s discretion to dissolve a lease for a lessee’s
failure to pay royalties. La. R.S. 31:140. The Soaring Ridge 15H began
producing in November 2008, almost two years before Gloria’s Ranch filed
suit against the defendants and approximately four years before Gloria’s
Ranch notified the defendants of their failure to pay royalties. The record
indicates the defendants knew they were obligated to pay royalties on the
Soaring Ridge 15H’s production but opted not do so. Not only did the
defendants fail to pay the royalties due, but they also failed to provide
Gloria’s Ranch with any response whatsoever, Considering these facts,
there is a factual basis for the trial court to find damages alone were
insufficient to compensate Gloria’s Ranch for the defendants’ conduct, and

we affirm the cancellation of the lease as to Section 15.
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Wells Fargo and Tauren’s Assignment of Error
In Solido Liability

Wells Fargo and Tauren challenge the trial court finding them
solidarily liable with the remaining defendants for Gloria’s Ranch’s
damages. On January 28, 2010, Gloria’s Ranch sent a letter requesting a
recordable act evidencing the expiration of the lease for failure to produce in
paying quantities. This letter was addressed to Tauren, Cubic, EXCO, and
Wells Fargo. At that time, Tauren owned a 51% undivided interest in the
shallow rights, EXCO owned a 51% undivided interest in the deep rights,
and Cubic owned a 49% undivided interest in the shallow and deep rights.
Wells Fargo held a mortgage over Cubic’s interest in the lease, as well as an
overriding royalty and net profits interest in the lease.

An obligation is a legal relationship whereby a person, called the
obligor, is bound to render a performance in favor of another, called the
obligee. Performance may consist of giving, doing, or not doing something.
La. C.C. art. 1756. When different obligors owe together just one
performance to one obligee, but neither is bound for the whole, the
obligation is joint for the obligors. La. C.C. art. 1788. An obligation is
indivisible when the object of the performance, because of its nature or
because of the intent of the parties, is not susceptible of division. La. C.C.
art. 1815. When a joint obligation is indivisible, joint obligors are subject to
the rules governing solidary obligors. La. C.C. art. 1789." Solidarity of
obligation shall not be presumed. A solidary obligation arises from a clear

expression of the parties’ intent or from the law. La. C.C. art. 1796. When

' An indivisible obligation with more than one obligor or obligee is subject to the
rules governing solidary obligations. La. C.C. art. 1818.
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distinct obligors owe the same indivisible performance to one obligee, they
are solidarily bound to that obligee, regardless of their intentions. La. C.C.
art. 1818, Comment (b). Whether or not a defendant is solidarily liable is
subject to manifest error review. See Corbello v. Iowa Prod., 2002-0826
(La. 02/25/03), 850 So. 2d 686, 703, as clarified on reh’g (06/20/03);
Louisiana Safety Ass'n of Timbermen Self Insurers Fund v. Courtney-Const.
Co. of Alexandria, Inc., 41,564 (La. App. 2 Cir. 12/13/06), 949 So. 2d 490,
500, writ denied, 2007-0443 (La. 04/27/07), 955 So. 2d 687.

A mineral lease is a contract by which the lessee is granted the right to
explore for and produce minerals. La. R.S. 31:114. A mineral lcase
conveys rights to explore and develop, to produce minerals, to reduce them
to possession, and to assert title to a specified portion of the production. La.
R.S.31:16, comment. The lessee’s interest in a mineral lease, like any other
“thing,” is susceptible of co-ownership. La. R.S. 31:168, comment. For co-
ownership of a mineral lease to exist, it must be established that two or more
mineral lessees own undivided fractional interests in the same mineral lease,
Id. The extent of a mineral lessee’s leasehold interest in a tract or subsurface
geological stratum thereunder is known as an “operating” or “working”
interest in the lease. The owner of a working interest in a lease has the
exclusive right to exploit the minerals on the land. 8 Williams & Meyers,
Oil and Gas Law, Manual of Terms, p. 1155 (2016); see Pinnacle Operating

Co., Inc. v. Ettco Enters., Inc., 40,367 (La. App. 2 Cir. 10/26/05), 914 So. 2d
1144,
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When a mineral right'? is extinguished by the accrual of liberative
prescription, expiration of its term, or otherwise, La. R.S. 31:206 (“Article
206”) requires the former owner of the mineral right to furnish a recordable
act evidencing the expiration of the right within 30 days of receiving a
written demand from the person in whose favor the right has been
extinguished. If the former owner of the expired mineral right fails to
furnish the required act within 30 days, he is liable to the person in whose
favor the right or the lease has been extinguished or expired for all damages
resulting therefrom and for reasonable attorney fees incurred in bringing
suit. La. R.S. 31:207 (“Article 207”). The right to secure damages and
attorney fees under Article 207 is applicable algo to a demand for dissolution
of a mineral lease for failure to comply with its obligations. La. R.S. 31:209.
Whether or not a defendant is a “former owner” of the lease is a mixed
question of law and fact subject to manifest error review. See Armenia
Coffee Corp. v. Am. Nat. Fire Ins. Co., 2006-0409 (La. App. 4 Cir.
11/21/06), 946 So. 2d 249, 253, writ denied, 2006-2983 (La. 02/16/07), 949
So. 2d 422.

Since Tauren held a 51% working interest in the shallow rights of the
lease, it is clearly a former co-owner of the lease. As a former co-owner of
the lease, Tauren was obligated to provide Gloria’s Ranch with a recordable
act evidencing the expiration of its interest in the lease.

Regarding solidary liability, Tauren argues it should only be
responsible for Gloria’s Ranch’s damages relating to the shallow rights in

the lease and not the deep rights in the lease. We disagree. Gloria’s Ranch

** La. R.S. 31:16 provides: “The basic mineral rights that may be created by a
landowner are the mineral servitude, the mineral royalty, and the mineral lease.”
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demanded release from the entire lease for failure to produce in paying
quantities, which included both the shallow and deep rights’in the lease.
Jarratt testified that if any party who held an interest in the lease failed to
release its interest, it would create a cloud on the title that would discourage
potential lessees from executing a new lease with Gloria’s Ranch.
Furthermore, La. R.S. 31:168 provides that the ownership of a mineral right,
such as a mineral lease, is indivisible. Thus, the obligation of the owners of
the lease to produce a recordable act evidencing the release of the lease was
indivisible, and the trial court correctly found Tauren solidarily liable with
the remaining defendants.

As for Wells Fargo, the trial court found it solidarily liable with the
remaining defendants for four reasons: 1) Wells Fargo’s mortgage on
Cubic’s interest in the lease contained an assignment of the lease; 2) Wells
Fargo’s mortgage on Cubic’s interest in the lease provided that Cubic could
not release the lease without prior consent from Wells Fargo; 3) Wells Fargo
had an overriding royalty and net profits interest in the lease; and 4) Wells
Fargo received cost information from Tauren and Cubic and regularly
audited their records.

First, we address the trial court’s conclusion that Wells Fargo’s
mortgage with Cubic contained an assignment of the lease. Gloria’s Ranch
argues the Cubic mortgage included a collateral assignment of the lease.
Wells Fargo contends it received only a security interest in the lease. The
general rules of contract interpretation apply when interpreting contracts
involvihg mineral rights. Hoover Tree Farm, L.L.C. v. Goodrich Petr&leum
Co., L.L.C., 46,153 (La. App. 2 Cir. 03/23/11), 63 So. 3d 159, 167, writs

denied, 2011-1225 (La. 09/23/11), 69 So. 3d 1161 and 2011-1236 (La.
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09/23/11), 69 So. 3d 1162. When a contract may be interpreted from the
four corners of the agreement, without consideration of extrinsic evidence,
the interpretation is a matter of law subject to de novo review. Hoover,
supra; Reg’l Urology, L.L.C. v. Price, 42,789 (La. App. 2 Cir. 09/26/07),
966 So. 2d 1087, 1092, writ denied, 2007-2251 (La. 02/15/08), 976 So. 2d
176.

The purpose of contract interpretation is to determine the common
parties’ intent. La. C.C. art. 2045; Hoover, supra. The reasonable intention
of the parties to a contract is to be sought by examining the words of the
contract itself, and not assumed. Prejean v. Guillory, 2010-0740 (La.
07/02/10), 38 So. 3d 274, 279. The words used in a contract are to be given
their generally prevailing meaning unless they are words of art or have
acquired a technical meaning. La. C.C. art. 2047. When the words of a
contract are clear, explicit, and lead to no absurd consequences, then no
further interpretation may be made in search of the parties’ intent. La, C.C.
art. 2046. However, even when the language of the contract is clear, courts
should refrain from construing the contract in such a manner as to lead to
absurd consequences. Clovelly Oil Co., LLC v. Midstates Petroleum Co.,
LLC, 2012-2055 (La. 03/19/13), 112 So. 3d 187, 192. When the words of a
contract are susceptible of different meanings, they must be interpreted as
having the meaning that best conforms to the object of the contract. La.
C.C. art. 2048. Each provision in a contract must be interpreted in light of
the other provisions so that each is given the meaning suggested by the
contract as a whole. La. C.C. art. 2050,

An assignment is the transfer of some identifiable property, claim, or

right from the assignor to the assignee. See 6A C.J.S., Assignments § 2
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(2017). InLa. C.C. art. 3506(5), “[a]ssigns means those to whom rights
have been transmitted by particular title; such as sale, donation, legacy,
transfer or cession.” Furthermore, an assignment of right, the transfer of
credits and other incorporeal rights, is a species of sale and is treated as such
in our Civil.Code. Hoover, supra; Sanson Four Rentals, L.L.C. v. Faulk,
35,417 (La. App. 2 Cir. 12/19/01), 803 So. 2d 1048, 1052. This court has
previously stated that the assignment of a mineral lease occurs when “the
assignor transfers his entire interest in the lease in so far as it affects the
property on which the lease is assigned.” Hoover, supra (quoting Roberson
v. Pioneer Gas Co., 173 La. 313, 319, 137 So. 46, 48 (1931)).

We begin our review of the Cubic mortgage by stating the
“Assignment” clause is clearly a collateral assignment of the proceeds from

the oil and gas production on the lease. The Assignment clause provides in

pertinent part:

2.03 Assignment. To further secure the full and punctual
payment and performance of all present and future
Indebtedness, up to the maximum amount outstanding at any
time...Mortgagor does hereby absolutely, irrevocably and
unconditionally pledge, pawn, assign, transfer and assign to
Mortgagee all monies which accrue after 7:00 a.m. Central
Time...to Mortgagor’s interest in the Mineral Properties and all
present and future rents therefrom...and all proceeds of the
Hydrocarbons...and of the products obtained, produced or
processed from or attributable to the Mineral Properties'® now
or hereafter (which monies, rents and proceeds are referred
herein as the “Proceeds of Runs”). Mortgagor hereby
authorizes and directs all obligors of any Proceeds of Runs to
pay and deliver to Mortgagee, upon request therefor by
Mortgagee, all of the Proceeds of Runs...accruing to
Mortgagor’s interest[.] (Emphasis in original)

16 “Mineral Properties” is defined in the mortgage as “all of Mortgagor’s right,
title and interests in the oil, gas, and mineral leases, mineral servitudes, subleases,
farmouts, royalties, overriding royalties, net profits interests, production payments,

operating rights and similar mineral interests and subleases and assignments of such
mineral interest[s].”
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In accordance with the Mineral Code, the right to condtict oil and gas
operations on the lessor’s property and the right to share in the proceeds
from such operations are two distinct mineral rights. See La. R.S. 31:16.
Pursuant to the Assignment clause, Cubic transferred to Wells Fargo its right
to the proceeds derived from its interest in the lease. However, Wells Fargo
did not become an owner of the lease itself as a result of the clause, because
the clause did not include an assignment of Cubic’s working interest in the
lease, i.e., the right to use Gloria’s Ranch’s property to explore for and
produce minerals.

At trial, Gloria’s Ranch stressed that the use of the word “assign” in
the “Hypothecation” clause proves the mortgage included an assignment of
the lease. Conversely, when Ross was asked if the Hypothecation clause in
the mortgage constituted an assignment of the lease, he responded that the
provision was only a collateralization of the lease. The Hypothecation
clause in the Cubic mortgage provides in pertinent part:

2.01 Hypothecation. (a) In order to secure the full and
punctual payment and performance of all present future

Indebtedness, the Mortgagor does by these presents specially

mortgage, affect, hypothecate, pledge, and assign unto and in

favor of Mortgagee, to inure to the use and benefit of

Mortgagee, the following described property, to-wit:

(1) The Mineral Properties, together with all rents,
profits, products and proceeds, whether now or
hereafter existing or arising, from the Mineral
Properties[.] (Emphasis in original)

The use of the words “assign” and “assignment” in an instrument does
not mandate a finding that the instrument included an assignment. Instead, a
court should look to the intent of the parties to determine the nature of the

transaction. See Hoover, supra; Cadle Co. v. Dumesnil, 610 So. 2d 1063,

1069 (La. App. 3 Cir. 1992), writ denied, 613 So.2d 992 (L.a.1993); Colonial
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Fin. Serv., Inc. v. Stewart, 481 So. 2d 186, 189 (La. App. 1 Cir. 1985); Smith
v. Sun Qil Co., 165 La. 907,911, 116 So. 379, 380 (1928) (In the
conveyance of a mineral lease, the use of the words “grant, convey, transfer
and assign, did not, of itself, make the contract an assignment merely, or
deprive it of the character of a sublease; for there were several stipulations in
the contract which made it, essentially, a sublease, and not merely an
assignment.”).

A mortgage is a nonpossessory right created over property to secure
the performance of an obligation. La. C.C. art. 3278. A mortgage gives the
mortgagee neither title nor the right of possession of the property. Poland v.
Poland, 34,085 (La. App. 2 Cir. 12/06/00), 779 So. 2d 852, 856. A
mortgage gives the mortgagee, upon failure of the obligor to perform the
obligation that the mortgage secures, the right to cause the property to be
seized and sold in the manner provided by law and to have the proceeds
applied toward the satisfaction of the obligation in preference to claims of
others. Pursuant to La. C.C. art. 3286, é lessee’s rights in a lease of an
immovable are susceptible of mc;rtgage. A mineral right is susceptible of
mortgage to the same extent and with the same effect, and subject to the
same extinguishment, transfer, and enforcement as is prescribed by law for
mortgages of immovables, La. R.S. 31:203,

In addition to the word “assign,” the Hypothecation clause in the
Cubic mortgage contains the words “hypothecate,” “affect,” and “pledge.”
Black’s Law Dictionary (West, 10th ed. 2014) defines “hypothecation” as
the “pledging of something as security without delivery of title or

possession,” “affect” as “to pledge (property or revenues) as security for a
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loan,” and “pledge” as the “act of providing something as security for a debt

or obligation.”
The Cubic mortgage also includes the following provisions:

2.02 The Security Interests. In order to secure the full
and punctual payment and performance of all present and future
Indebtedness, Mortgagor hereby grants to Mortgagee a
continuing security interest in and to all right, title and interest
of Mortgagor in, to and under the following property, whether
now owned or existing or hereafter acquired or arising and
regardless of where located:

(1)  The Mineral Properties

* * *

5.02 Remedies.

* * *

(b) Upon the occurrence of any Event of Default,
Mortgagee may take such action, without notice or
demand, as it deems advisable to protect and enforce its
rights against Mortgagor and in and to the Collateral...

* * *

5.05 Sale. Upon the occurrence of an Event of Default,
Mortgagee may exercise all rights of a secured party under the
UCC and other applicable law...and, in addition, Mortgagee
may, without being required to give any notice, except as herein
provided or as may be required by mandatory provisions of law,
sell the Collateral or any part thereof at public or private sale,
for cash, upon credit or future delivery, and at such price or
prices as Mortgagee may deem satisfactory. Mortgagee may be
the purchaser of any or all of the Collateral so sold at any public
sale...Upon any such sale, Mortgagee shall have the right to
deliver, assign and transfer to the purchaser thereof the
Collateral so sold[.] (Emphasis in original)

Since the Cubic mortgage does not include the transfer of Cubic’s
working interest in the lease, the mortgage did not include an assignment of
the lease. The language of the mortgage shows the purpose of the
instrument was for Cubic to secure its loans with Wells Fargo by granting

Wells Fargo a continuing security interest in multiple mineral leases, which
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included Gloria’s Ranch’s lease. In the event Cubic defaulted on its loans,
the mortgage gave Wells Fargo the right to seize and sell the lease to satisfy
the debt. As such, we find the use of the word “assign” in the Hypothecation
clause does not deprive the mortgage of its character, which is “to secure the
full and punctual payment and performance of the Indebtedness.”

Additionally, Gloria’s Ranch asserts Wells Fargo is solidarily liable
because it owned or controlled the bundle of rights that make up ownership,
i.e., the rights to use, enjoy, and dispose of the lease. Ownership is the right
that confers on a person direct, immediate, and exclusive authority over a
thing. The owner of a thing may use, enjoy, and dispose of it within the
limits and under the conditions established by law. La. C.C. art. 477.
Ownership under the civil law conveys three rights to the owner of the thing:
usus, or the right to use; fructus, or the right to the fruits; and abusus, or the
right to dispose of. Giroir v. Dumesnil, 248 La.\ 1037,184 S0.2d 1,6
(1966).

Wells Fargo did not own a working interest in the lease. However,
Wells Fargo did exercise control over Cubic’s right to conduct oil and gas
operations on the property. The credit agreement between Wells Fargo and
Cubic directed the loan proceeds be used to repay debts and develop Cubic’s
oil and gas properties, including reimbursing or paying itself for the costs
associated with drilling three wells into the Cotton Valley or Haynesville
Shale formations on Gloria’s Ranch’s property. Wells Fargo retained the
right to approve the location and depth of the wells. Wells Fargo also
directed Cubic to perform specific workovers and completions on other
properties collateralized in the mortgage. Furthermore, Cubic was required

to provide Wells Fargo with quarterly and annual financial statements
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reflecting Cubic’s financial condition, reserve reports showing projections of
future net income from its properties, and sales and production reports which
included the actual revenue and operating expenses of the wells. Pursuant to
the Cubic mortgage, Wells Fargo had the right to access Gloria’s Ranch’s
property “at all times,” and Cubic could not enter into new operating
agreements or amend the existing operating agreement without written
consent from Wells Fargo.

As for the rights to enjoy and alienate the lease, Wells Fargo received
an assignment of the proceeds from Cubic’s interest in the lease, and
pursuant to transactions with Tauren, acquired overriding royalty'’ and net
profits'® interests in the lease. As a result, Wells Fargo owned the right to
share in the production of the lease. Notably, Wells Fargo controlled
Cubic’s ability to alienate its interest in the lease by requiring Cubic to
obtain its written consent to release the lease. Lepow testified that he
emailed Ross in summer 2008 about releasing the lease for failure to
produce in paying quantities. Ross responded to Lepow by stating, among
other things, that he could not release Cubic’s interest in the lease because it
was collateralized in Cubic’s credit facility with Wells Fargo.

It is not the duty of this court to determine whether the trial court was
right or wrong, but whether the trial court’s conclusion was a reasonable

one. Hayes, supra. Based on the record as a whole, we find the trial court

'7 “An interest in oil and gas produced at the surface, free of the expense of
production, and in addition to the usual landowner's royalty reserved to the lessor in an

oil and gas lease.” 8 Williams & Meyers, Oil and Gas Law, Manual of Terms, p. 728
(2016).

18 “A share of gross production from a property, measured by net profits from

operation of the property.” 8 Williams & Meyers, Oil and Gas Law, Manual of Terms, p.
649 (2016).
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had a legitimate factual basis for finding Wells Fargo solidarily liable with
the remaining defendants. La. C.C. art. 1797 provides that “[a]n obligation
may be solidary though it derives from a different source for each obligor.”
“It is the coextensiveness of the obligations for the same debt, and not the
source of liability, which determines the solidarity of the obligation.”
Glasgow v. PAR Minerals Corp., 2010-2011 (La. 05/10/11), 70 So. 3d 765,
772; Stonecipher v. Mitchell, 26,575 (La. App. 2 Cir. 05/10/95), 655 So. 2d
1381, 1386. Jarratt testified that the Cubic mortgage was a “very
sophisticated financial instrument” which conveyed certain rights in the
lease to Wells Fargo. Jarratt asserted Wells Fargo’s interests in the lease
would create red flags for potential lessees. Wells Fargo exercised control
over Cubic’s oil and gas operations on the lease, and controlled Cubic’s
ability to release the lease for failure to produce in paying quantities. As
such, Wells Fargo shared coextensive liability with Cubic to provide a
recordable act evidencing the release of its interest in the lease, and we
discern no manifest error in the trial court finding Wells Fargo solidarily
liable with the remaining defendants. !
Gloria’s Ranch’s Answer

Attorney Fees

By answer to appeal, Gloria’s Ranch requests attorney fees for work

19 We note the trial court did not err in reducing Gloria’s Ranch’s damages by
25% to account for the EXCO settlement. Among solidary obligors, each is liable for his
virile portion. If the obligation arises from a contract or quasi-contract, virile portions are
equal in the absence of agreement or judgment to the contrary. La. C.C. art. 1804.
Because the solidary relationship between the defendants was contractual and since the
record reveals no agreement to the contrary, the defendants are each responsible for 25%
of the damages and costs imposed by the trial court. A transaction and compromise
between the obligee and one obligor, benefits the other solidary obligors in the amount of
the portion of that obligor. La. C.C. art. 1803. Due to the EXCO settlement prior to trial,
the trial court properly reduced Gloria’s Ranch’s damages by 25%.
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performed during the trial and appellate court levels. Gloria’s Ranch states
it has incurred $108,833.51 in costs and fees from trial until final judgment
was rendered, and an additional $244,532.68 from final judgment through
appeal.

As a general rule, attorney fees are not allowed in Louisiana unless
they are authorized by statute or provided for by contract. Langley v. Petro
Star Corp. of La., 2001-0198 (La. 06/29/01), 792 So. 2d 721, 723. An
award of attorney fees is a type of penalty imposed not to make the injured
party whole, but rather to discourage a particular activity on the part of the
opposing party. Id. Pursuant to La. R.S. 31:207, in a suit to cancel an oil
and gas lease on grounds that the primary term had terminated, a lessor is
entitled to recover reasonable attorney fees where the lessee refused to
release the expired lease upon demand. Moreover, a lessor is entitled to
recover reasonable attorney fees in a suit to dissolve an oil and gas lease on
grounds that the lessee failed to comply with its obligations. La. R.S.
31:209.

An award of attorney fees must be reasonable, based upon the degree
of skill and work involved in the case, the number of court appearances, the
depositions, and the office work involved. Linoski v. Fleetwood Homes of
Texas, #12, 38,338 (La. App. 2 Cir. 05/12/04), 873 So. 2d 886, 888; Gaston
v. Bobby Johnson Equip. Co., Inc., 34,028 (La. App. 2 Cir. 11/03/00), 771
So. 2d 848. The trial court awarded Gloria’s Ranch $925,603 in pretrial
attorney fees and expert costs, and $11,200 in attorney fees incurred during

trial. We find the trial court’s awards were sufficient to compensate counsel

for work done at the trial level.
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As for additional attorney fees for work done on appeal, the general
rule is that an increase in attorney fees is usually allowed where a party was
awarded attorney fees by the trial court and is forced to and successfully
defends an appéal. However, even though requested, additional attorney
fees may not be granted where the appellate court finds that the amount
awarded in the trial court was sufficient to compensate counsel for both the
work at the trial and appellate court levels. Family Care Servs., Inc. v.
Owens, 45,505 (La. App. 2 Cir. 08/11/10), 46 So. 3d 234, 244,

After reviewing the record, we acknowledge the diligence, tenacity,
and expertise required by Gloria’s Ranch’s attorneys in successfully
defending the trial court’s judgment. Notably, Wells Fargo did not hire
separate counsel until after final judgment had been rendered, and as a
result, Gloria’s Ranch’s attorneys were forced to vehemently defend Wells
Fargo’s solidary liability on motion for new trial and appeal. Considering
the length and complexity of this 19-volume case, Gloria’s Ranch is entitled
to $125,000 in additional attorney fees for work done on appeal.

CONCLUSION

For the foregoing reasons, the trial court’s November 23, 2015
judgment is affirmed. We award Gloria’s Ranch, L.L.C., additional attorney
fees in the amount of $125,000. We note this case is highly fact-intensive
and should not be construed as governing other cases that may follow unless
the same facts exist. Costs of this appeal are assessed to the appellants,
Tauren Exploration, Inc., Cubic Louisiana, L.L.C., and Wells Fargo Energy

Capital, Inc.

AFFIRMED AND ADDITIONAL ATTORNEY FEES
AWARDED.
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GLORIA’S RANCH, L.L.C. CASENO. 541-768-A

VERSUS . ' 1ST JUDICIAL DISTRICT COURT
)
TAUREN EXPLORATION, INC, CADDO PARISH, LOUISIANA e
CUBIC ENERGY, INC., WELLS ’t .
FARGO ENERGY CAPITAL, INC. ' 'f:':
AND EXCO USA ASSET, LLC f)
: ' )
FINAL JUDGMENT AND JUDGMENT ON MOTIONS FOR NEW TRIAL :';
This matter came before the Court for hearing on November 16, 2015, on the Motions for :'1
New Trial Filed by Wells Fargo Energy Capital, Inc., Tauren Exploration, Inc., and Cubic g
X

Energy, Inc, Present at the hearing were Guy E. Wa l, Paul E. Bullington and Jeffery W. Weiss, ":;
@
representing Glorxa s Ranch, LLC, Scott L. Zimmer, represenhng Wells Fargo Energy Capital, 1;;

&)
Inc., and Kevin W. Hammond, representing Tauren Exploration, Inc. and Cubic Energy, Inc. B

ITIS HEREE;Y ORDERED, ADJUDGED AND DECREED tha"t the Motions for New
Trial filed by Wells Faréo Energy Capital, Inc., Tauren Exploration, Inc. and Cubic Energy, Inc.
are GRANTED IN PART and DENYED IN PART. The motions filed by Wells Fargo Energy
Capital, Inc,, Tauren Exploration, Inc. and Cubic Energy, Inc. are GRANTED to reduce the
damages awarded to Gloria’s Ranch, LLC and against Wells Fargo Energy Capital, Inc., Tauren
Exploration, Inc., and Cubic Energy, Inc. in this Court’s August 21, 2015 Final Judgment by
25%, the amount of the virile share of séttling defendant EXCO Opergting, LP. In all other
respects, the motions filed by Wells Fargo Energy Capital, Inc., Tauren Exploration, Inc. and’
"Cubic Energy, Inc. are DENIED,
Therefore, the FINAL JUDGMENT rendered on August 21, 2015 s hereby
AMENDED to read as follows: ‘
1. JUDGMENT IS HEREBY RENDERED in favor of Plaintiff, Gloria's Ranch, L.L.C,
against Defendants, Tauren Exploration, Inc., Cubic Energy, Inc., and Wells Fargo Energy
Capital, Inc., solidarily, DECLARING THAT that the oil, gas, and mineral lease granted by

Plaintiff to Tauren Exploration, Inc. on September 17, 2004, and recorded Qctober 7, 2004 in

Conveyance Book 3712 at pages 236, et seq., under Registry Numbef 1,941 /éz 2 lhe,ﬁ,ti% D

records of Cadd%Pansh Louxslana, EXPIRED, AND IS HEREBY CANCELLED.

EXH %
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2.

Further, JUDGMENT IS HEREBY RENDERED in favor of Plaintiff, Gloria's Ranch,

L.L.C., against Defendants, Tauren Exploration, Inc., Cubic Energy, Inc., and Wells Fargo

Energy Capital, Inc., solidarily, awarding to Plaintiff 75% of the following amounts:

a. $22,806,000.00 for lost leasing opportunity, with legal interest thereon from the
date of March 5, 2010 (thirty days after Defe.ndants' receipt of Plaintiffs demand for
release); .

b. $2£'12,029.26 for unpaid royalty from the Chesapeake HA:RA SAQ; Soaring
Ridge 15-15-15 Well, with legal interest from the date of production;

c. $484,058.52 as penalty for failure to pay royalty from the Chesapeaice HA RA
SAQ; Soaring Ridge 15-15-15 Well, with legal interest thereon from the date of this
Judgment;

d. $925,603.00 for Plaintiff's pre-trial attorney's fees and expert costs with legal
interest thereon from the dﬁte of this Judgment; and

e. $11,200.00 for attorney's fees incurred by Plaintiff during trial with legal interest

thereon from the date of this Judgment,

f All costs of these proceedings a%e hefeby assessed against Defendants-rsslido.
DONE AND SIGNED in Shreveport, Louisiana, this Z- fi;é

Honorable Rymor/¥afitte
Judge of the First Judicial District Court

A TRUE COPY - ATTEST
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GLORIA’S RANCH, L.L.C. CASE NO. 541-768-A

VERSUS 1ST JUDICIAL DISTRICT COURT
TAUREN EXPLORATION, INC. CADDO PARISH, LOUISIANA
CUBIC ENERGY, INC., WELLS
FARGO ENERGY CAPITAL, INC.
AND EXCO USA ASSET, LLC

FINAL JUDGMENT

In accordance with this Court's reasons for ruling, dictated in open court on July 31, 2015,
in the presence of Jeffrey W. Weiss, representing Gloria’s Ranch, L.L.C., and Kevin W.
Hammond, repr_esenting Tauren Exploration, Inc., Cubic Energy, Inc., and Wells Fargo Energy
Capital, Inc., JUDGEMENT IS HEREBY RENDERED in favor of Plaintiff, Gloria’s Ranch,
L.L.C., against Defendants, Tauren Exploration, Inc., Cubic Energy, Inc., and Wells Fargo Energy
Capital, Inc., solidarily, DECLARING THAT that the oil, gas, and mineral lease granted by
Plaintiff to Tauren Exploration, Inc. on September 17, 2004, and recorded October 7, 2004 in
Conveyance Book 3712 at pages 236, et seq., ﬁnder Registry Number 1941789 of the official
records of Caddo Parish, Louisiana, EXPIRED, AND IS HERERY CANCELLED.

Further, JUDGEMENT IS HEREBY RENDERED in favor of Plaintiff, Gloria’s Ranch,
L.L.C., against Defendants, Tauren Exploration, Inc., Cubic Energy, Inc., and Wells Fargo Energy
Capital, Inc., solidarily, awarding to Plaintiff the following amounts:

1. $22,806,000.00 for lost leasing opportunity, with legal interest thereon from the date

of March 5, 2010 (thirty days after Defendants’ receipt of Plaintifs demand for
release);

2. $242,029.26 for unpaid royalty from the Chesapeake HA RA SAOQ; Soaring Ridge 15-
15-15 Well, with legal interest from the date of production;

3. $484,058.52 as penalty for failure to pay royalty from the Chesapeake HA RA SAQ;
Soaring Ridge 15-15-15 Well, with legal interest thereon from the date of this
Judgment;

4. $925,603.00 for Plaintiff’s pre-trial attorney’s fees and expert costs with legal interest
thereon from the date of this Judgment; and

5. $11,200.00 for attorney’s fees incurred by Plaintiff during trial with legal interest
thereon from the date of this Judgment.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all costs of these

proceedings are hereby assessed against Defendants, in solido. 5

DONE AND SIGNED in Shreveport, Louisiana, this Z / day-of Augnst, 2015.

HonorAble
District Judge

Judgment Approved As To Form:

Lt llT

Guy E. " Wall (#7718), T.A.
Paul E. Bullington (#14109)
Jonathan R. Cook (#25629)
Philip Wood (#33435)

540 Elmwood Park Blvd.
New Orleans, LA 70123
Phone: (504) 736-0347
Fax:(504) 734-8474

Jeffrey W. Weiss (#17859)
Wiener, Weiss & Madison,
A Professional Corporation
333 Texas Street, 23rd Floor
P. 0. Box 21990
Shreveport, Louisiana 71120-1990
(318) 213-9252
- jweiss@wwimlaw.com

Attorneys for Plaintiff,
GLORIA’S RANCH, L.L.C.

Fe sk ok ok ook ok ok sheskebeske e sl sk sk ke sk ok ok ol ok ok

Kevin W. Hammond (#25076)

Kevin W. Hammond, APLC

333 Texas Street, Suite 1401

Shreveport, LA 71101

(318) 213-8850

Fax: (318)213-8860

Attorney for Defendants, TAUREN EXPLORATION, INC.,,
CUBIC ENERGY, INC., AND

WELLS FARGO ENERGY CAPITAL, INC.
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CLERK, FIRST JUDICIAL
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~



10
11
12
13
14
15
16
7
18
19
20
21
22
23

24

25 .

26
27
28
29
30
31

32

FIRST JUDICIAL DISTRICT COURT
STATE OF LOUISIANA

PARISH OF CADDO

e sk ek e sk ke ok ke o ke ok ok ke ok e ok ok o ok ok ok ok ok ok ok ok sk s ok ook sk ok ok ok sk ok o ok o o ok e ok e ke o ok ok o
GLORIA'S RANCH, LILC )

versus Case Number: 541768

TAUREN EXPLORATIONS, INC., )
CUBIC ENERGY, INC., WELLS
FARGO ENERGY CAPITAL, INC. AND )
EXCO USA ASSET, LLC

***************************-k***************************;}e

~

APPEARANCES

MR. JEFFREY WEISS

On Behalf of PLAINTIFFS

MR. KEVIN HAMMOND

On Behalf of DEFENDANTS

EVIDENCE ADDUCED BEFORE THE
HONORABLE Judge RAMON LAFITTE, on the 3lst day of July,

2015, in the First Judicial District Court, Caddo Parish,

Louisiana.

WENDY H. CHAMBERIAIN, RPR, CRR,
OFFICIAL COURT REPORTER

APPENDIX

“E”




10
11
12
13
14
15
le6
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

docket number: 541768
JULY 31st, 2015
PROCEEDINGS. .. vvevrsnenannns

THE COURT: Next case on the docket is 541,768,
Gloria's Ranch versus Tauren. |

MR. HAMMOND: Good morning, Your Honor, Kevin
Hammond on behalf of the defendants.

THE COURT: Good morning, Mr. Hammond.

MR. WEISS: Good morning, Judge, Jeff Weiss on
behalf of the plaintiffs.

THE COURT: All right. Good morning. This
case also is on the Court's docket for ruling
purposes only in connection with a trial that was
held on March 17, 2015 through March 20, 2015. The
issue in this case is whether Gloria's Ranch's
September 17, 2004, oil and gas lease to Tauren gas
lease expired in 2009 for lack of production in
paying quantities except as to 80 acres.

The lease covered 1,390.25 acres in sections
nine, ten, 15, 16, and 21 in township 15 north,
range -- excuse me. Yeah, township 15 north, range
15 west in Caddo Parish. The primary term of the
lease was for three years. After September 17th,
2007, the lease would expire unless oil, gas, sulfur
and other minerals were produced from the leased
premises or unit containing the leased premises.

As I indicated the tridl was held on March 17
through 20, 2015. The Court heard testimony from
several witnesses including Ron Lepow, Mike
Cougevan, Mark Derouen, Robert McGowen, Paul
Jarratt, Guy Wall, John Ross, Foster Holley, Michael

McKenzie and also received the trial deposition of
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Gary Milavec, if I'm pronouncing that right, along
with approximately 250 exhibits.

Following a thorough review of all of the
evidence, the applicable law and the arguments of
counsel in this case, the Court finds that Gloria's
Ranch has carried its burden of proving that the
2007 lease expired due to lack of production in
paying gquantities.

I think we know that R.S. 31:124 pretty much
governs this case about paying quantities. I won't
recite the statute in the record, but we've cited it
several times during trial and in written briefs so
I won't site it again here this morning.

By letter dated January 28th, 2009, Gloria's
Ranch requested that defendants furnish a recordable
act evidencing the ‘expiration of the mineral lease
because none of the wells, quote, "are or have been
for some time producing and paying quantities," end
of guote. The defendants, however, failed to honor
this request for a release.

The lease terminated as to all depths below the
Cotton Valley Sand because the defendants did not
drill the 16-1 well in good faith. Additionally,
the lease expired as to depths in Sections nine,
ten, 16 and 21 because there was no production in
paying quantities from the unit wells for at least
12 months prior to January 28th, 2010. That should
be 2009.

“ Prior to the correspondence, January 28th, 2009
from Gloria's Ranch to the defendants, the evidence
at trial showed that from January 2009 through

December 2009, the defendant suffered a loss in
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excess of $140,000. Court further finds that had
defendants released the lease on demand by Gloria's
Ranch, Gloria's Ranch could have leased the property
to other companies.

Wells Fargo obtained a mortgage which included
an assignment of the lease, a net profits interest,
and an overriding royalty interest in the lease.
Wells Fargo's mortgage on the lease provided
mortgager shall not release the lease without prior
written consent of the mortgagee. Wells Fargo also
received well cost information from Tauren and Cubic
and regularly audited their records. Despite having
received the request from Gloria's Ranch to release
the well or release the lease, Wells Fargo did not
release its mortgage on the lease; nor did they
authorize Tauren or Cubic to release the lease as
well.

As such, the Court finds that Wells Fargo is
solitarily liable with Tauren and Cubic. As such,
Gloria's Ranch is entitled to damages in the amount
of the bonus it cvould have received iﬁ February of
2010. I need to go back and correct myself. I
indicated when I was talking about the wells were
not producing and paying quantities for a period of
at least 12 months prior to January 28th, the year
is 2010, that is when the correspondence was written
by Gloria's Ranch, on behalf of Gloria's Ranch to
the defendants.

As stated, Gloria's Ranch is entitled to
damages in the amount of the bonus it could have
received in February of 2010. There was plenty of

testimony as to what that amount would have been,
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amounts going as high as around $24,000 per acre.
The Court sets that amount as follows: We're
dealing with a lease of one hundred -- excuse me,
1,390 acres minus the 80 acres in section 15, minus
the 43 acres that were in section 21 leaving 1,267
acres.

The Court sets the amount per acre that could
have been leased during that time, February of 2010
at $18,000 per acre, times the 1,267 acres for a
total amount of $22,806,000. The Court will not
make an award for damages in connection with Section
21 because that section was already leased in
September of 2009. Gloria's Ranch, of course,
argued that the 2009 value for section 21 and the
price per M. C. F. in 2009 and 2010 should be used
to determine the bonus value in two thousand,
February of 2010 which is what the Court did. TIf T
use that value, I cannot award Gloria's Ranch
additional moneys for the section 21, for section 21
because it was already leased and that value was
taken into account in determining the wvalue of the
other sections for February of 2010.

Gloria's Ranch is also entitled to royalties
and penalties in connection with Chesapeake Soaring
Ridge 15 H. well. The record reveals an amount of
royalties plus interest in the amount of
$242,029.26. Twice that amount is penalties would
be $484,058:52. These total amounts combined equal
$726,087.78, and you can refer do Exhibit 249, the
exhibit the Court used in determining those. amounts.

This is the amount that the Court awards

Gloria's Ranch for the defendants failure to pay
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O 5 %,

royalties in connection with the Soaring Ridge well,
and the authority for that is R.S. 31:138 through
141.

In connection with attorney fees, costs and
expert fees, there was testimony and an exhibit
entered with an amount totaling $941,603. Mr. Lepow
testified and Mr. Wall testified that this amount,
all but $16,000 of this amount was actually paid by
the plaintiffs in this matter, and inasmuch as that
is an expense that the plaintiffs actually paid, the
Court will award him that amount.

Plaintiffs were seeking an additional $22,400
as an amount incurred through trial in connection
with Exhibit 244. I will award half that amount
because I didn't see the need for additional
billings to be twice with two attorneys here in
court double billing plaintiffs for attorney fees.
So, I will award half that amount, $11, 200.

That's the ruling of the Court. TIf you would,
prepare a judgment to that affect and allow opposing
counsel an opportunity to review and sign and then
forward it to me for my signature and filing with
the clerk's office. Any questions regarding my
ruling, Mr. Hammond?

MR. WEISS: I think I've got all the numbers
right, but if the Court doesn't mind I might repeat
them real quick for the purposes of --

THE COURT: Okay. Sure. Come to the
microphone so we can hea£ you, please, sir.

MR. WEISS: $22,806,000 on lost leasing
opportunity?

THE COURT: Yes, sir.
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MR. WEISS: The royalty for the Section 15 H.
well I had 726,000 but didn't hear ~--

THE COURT: $726,087.78.

MR. WEISS: Okay. Attorney fees $941,603

THE COURT: Minus $16,000.

MR. WEISS: Minus $16,000.

MR. HAMMOND: 9412

THE COURT: $941,603 minus $16,000 that was not
paid. I'm awarding plaintiff the actual amount he
paid.

MR. WEISS: Thank you.

THE COURT: And in connection with additional
sums, there was a request for $22,400, I'm only
awarding half that amount $11,200 because I didn't
see the need to double bill defendants during trial
for two lawyers. All right.

MR. WEISS: Thank you, Judge

THE COURT: All right. You're welcome.

THE COURT: Mr. Weiss, spell your name for my
Clerk.

MR. WEISS: Jeffery Weiss, W-e-i-s-s

THE COURT: I was going to say that.

(End of proceedings.)
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STATE OF LOUISIANA:
PARISH OF CADDO :

I, Wendy H. Chamberlain, RPR, CRR, Official
Court Reporter in and for the State of Louisiana,
employed as an official court reporter by the First
Judicial District Court for the State of Louisiana, as
the officer before whom this testimony was taken, do
hereby certify that this testimony was reported by me in
the stenotype reporting method, was prepared and
transcribed by me or under my direction and supervision,
and is a true and correct transcript to the best of my
ability and understanding; that the transcript format
guidelines required by statute or by rules of the Board
or by the Supreme Court of Louisiana, and that I am not
related to counsel or to the parties herein nor am I
otherwise interested in the outcome of this matter.

SUBSCRIBED AND SWORN TO on this the 7th day of
August, 2015.
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Wendy H. Chamberlain, CRR, RPR

CCR# 95019, RPR# 822763




