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ORIGINAL PETITION FOR DECLARATORY JUDGMENT 

Plaintiffs, Texas Oil & Gas Association ("TxOGA") and Texas Independent 

Producers & Royalty Owners Association ("TIPRO" and, together with TxOGA, 

"Plaintiffs"), petition this Honorable Court for a Declaratory Judgment against the City of 

Arlington, Texas (the "City" or "Defendant") that the City's newly-authorized annual 

permit assessment on natural gas well operators is an unlawful exaction, an 

unconstitutional occupation tax, a violation of natural gas operators' constitutional right 

to equal protection of the laws, and a deprivation of operators' vested rights in permitted 

wells in violation of the Texas Local Government Code, 

I. PRELIMINARY STATEMENT 

I, This lawsuit concerns the City's attempt to unlawfully tax natural gas 

operators through the cloak of its fire code so that it may expand its fire department 

personnel to respond to all emergency situations, not just those at gas well sites, and to 
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pay for training that is applicable to all hazardous materials emergency responses or that 

members of the natural gas industry are willing to provide free of charge. 

2. Safety is the top priority for the natural gas industry. Natural gas industry 

participants have a safety first, middle, and last attitude. The safety records of industry 

operators in the Barnett Shale have been exemplary, especially when considering the 

number of wells drilled in the urban setting. Operators in the industry, including in the 

Barnett Shale, consistently meet with and train local fire departments and emergency 

response teams, at no cost to local municipalities, so that the manner and means of 

responding to an emergency situation can be understood by all. Industry operators 

maintain emergency responders on call 24 hours a day/365 days a year. 

3. One municipality that has consistently refused the industry operators' 

invitation for free training-an invitation that remains open today-is the City of 

Arlington. By filing this lawsuit, Plaintiffs in no way disregard the safety of the citizens 

of Arlington, and Plaintiffs' members continue to extend their open invitation to the 

Arlington Fire Department to train its firefighters on appropriate responses to a gas well 

emergency. Natural gas operators merely request that their rights under the constitution 

and the laws of the State of Texas be observed, rights that all citizens and businesses are 

afforded. 

II. SUMMARY OF RELIEF SOUGHT 

4. In 2006 the City invited natural gas companies to lease public lands within 

its borders for natural gas drilling. This invitation has been an unparalleled success for 

the City, providing it with, according to City records, more than One Hundred and Five 
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Million Dollars ($1 05,000,000.00) as of the end of 20 II. The City directly attributes the 

more than $105 million in revenues to payments it has received from natural gas 

companies in the form of lease bonuses, royalties and, to a much lesser extent, shut-in 

royalties and seismic license fees. In addition, the City has been paid by natural gas well 

operators a per-well permit fee, which is presently Fourteen Thousand Five Hundred 

Dollars ($14,500) per well and is one of the highest municipal permit fees in North 

Texas, as well as annual fees, like the Two Thousand Dollar ($2,000) annual re

inspection fee per well. Since 2006, these fees have generated millions of dollars in 

additional revenues for the City. 

5. The City has also benefitted from a dramatic increase in the taxable value 

of private business personal property and of private mineral interests within its borders. 

Due to natural gas drilling alone and, again according to the City's records, the taxable 

value of mineral interests in the City has risen sharply from $1,942,310 in 2008 to 

$421,178,530.00 in 20 II. This appreciation in value, which again is solely attributable to 

the massive investment the industry has made by drilling wells in the City, has provided 

the City with millions of additional dollars in tax revenue for 2011 alone. Collectively, 

members of the natural gas industry are the payors of the largest percentage of the ad 

valorem tax on mineral interests in the City. 

6. Since first inviting natural gas companies to lease City-owned lands in 

2006, the City has leased approximately 5,941 acres of public land and has approximately 

985 acres still available for leasing. Pleased with the revenues it has received from 

natural gas companies and, apparently, with the track record of natural gas well operators 
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in the City, Arlington officials recently unanimously approved opening bidding in the 

month of March 2012 for another natural gas lease for 43 public acres in the heart of 

downtown. This additional acreage includes the land under City Hall, the Central 

Library, Ott Cribbs Public Safety Center, Gene Allen and George Stevens Parks, the City 

Tower Parking Garage, the Fire Prevention Building, and the Human Services Center. 

7. The reason for the City's acceptance of natural gas companies is obvious. 

In stark contrast to other recent high-profile ventures, the City makes large sums of 

money from natural gas drilling without having to invest any of its own money and 

without raising sales taxes or issuing bonds at the expense of City taxpayers. 

8. Despite the natural gas industry's exemplary safety record in the City and 

the new wealth natural gas drilling has brought the City, the City Council, on March 6, 

2012, approved an additional annual assessment, beyond the scope of its recently 

amended natural gas well drilling ordinance, on all natural gas well operators in the City 

in an amount of $2,397.00 per well, per year (the "Annual Fire Permit Assessment"). 

The City levies this assessment even though: 

• Despite the tens of thousands of service calls responded to by the Fire 
Department on an annual basis in the City of Arlington, the City can 
only point to three such calls relating to natural gas wells in the past six 
years; 

• The City cannot point to any gas well emergency in the past six years 
that necessitated response actions by the Fire Department; 

• natural gas wells have been an overwhelming boon to the City's coffers 
to the tune of more than $105 million in bonuses and royalties paid to · 
the City; 
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• the City already imposes one of the highest gas well permit fees in 
North Texas, which does not include other annual fees already levied on 
natural gas well operators; 

• the City received a $1,644,600.00 surplus in gas well inspection fees in 
2010; 

• in 2011, the City received $1,795,617.00 in fees from natural gas well 
operators alone; 

• the City engaged in extensive negotiations with natural gas well 
operators over the past year and a half for an amended gas well 
ordinance, approved in December 20 II, during which the industry made 
significant concessions to City leaders, yet the City never disclosed its 
intention to impose an additional permit assessment on the industry; 

• the assessment is for the hiring of additional firefighters who will 
respond to all emergencies in the City, not just those related to gas 
wells; and 

• the assessment is to provide firefighters with the same training 
necessary to respond to any emergency involving hazardous materials, 
and which they could otherwise receive from natural gas operators at no 
cost. 

9. This Annual Fire Permit Assessment represents an unlawful exaction from, 

or an imposition of taxes upon, natural gas well operators in a manner that violates the 

constitutional rights afforded to every citizen of this Country and this State, including 

corporations. The new natural gas well Annual Fire Permit Assessment passed by the 

City on March 6, 2012 is: 

(a) An unconstitutional occupation tax; 

(b) An unconstitutional exaction and, thus, a taking; 

(c) An unconstitutional deprivation of natural gas well operators' right 
to equal protection of the laws; and 

(d) A deprivation of vested property rights in existing permits and 
applications in violation of the Texas Local Government Code. 

ORIGINAL PETITION FOR DECLARATORY JUDGMENT PAGES 



Plaintiffs ask this Court to declare the City's new Annual Fire Permit Assessment 

unconstitutional and void and sue for declaratory relief from this Court accordingly. 
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IV. DISCOVERY LEVEL 

I 0. Due to the nature of relief requested herein and the anticipated scope of 

discovery required in this case, Plaintiffs request that this case be subject to a Level 3 

Discovery Control Plan pursuant to Texas Rule of Civil Procedure 190.4. 

V. THE PARTIES 

II. Plaintiff TxOGA is a general, multipurpose trade association representing 

the Texas oil and gas industry. TxOGA's membership, approximately 4,500 members 

strong, produces in excess of 92-percent of Texas' crude oil and natural gas. TxOGA's 

membership includes the operators of the majority of the natural gas wells in the City and 

who are, therefore, subject to the City's new annual assessment on gas well operators. 

There are three focal points for TxOGA's activities: Legislation, Regulation and 

Public/Industry Affairs. TxOGA concentrates its efforts in these areas in order that it 

may be responsive to the ever growing demands made on the industry by federal, state, 

and local governments and by the general public. Addressing the issues of government 

regulation and taxation - the two major issues which directly affect the industry's 
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operations - continues to be the primary objective of TxOGA. TxOGA maintains an 

office in the state in Austin, Texas. 

12. Plaintiff TIPRO is a statewide organization serving more than 2,300 

independent oil and gas producers and royalty owners. TIPRO's membership is 

comprised of, among others, operators and royalty owners. TIPRO's membership 

includes independent operators of natural gas wells in the City and who arc, therefore, 

subject to the City's new annual assessment on gas well operators. TIPRO works with 

federal, state, and local governments to preserve the ability to explore and produce oil 

and natural gas and to promote the general welfare of its members. 

13. Defendant City of Arlington, Texas is a home rule municipality duly 

organized and existing under the laws of the State of Texas. The City of Arlington may 

be served with process by serving its City Manager, Trey Yelverton, at 101 West Abram 

Street, 3rd Floor, Arlington, Texas 76010, or wherever he may be found. Plaintiffs 

request that this Court's clerk issue citation. 

14. This suit challenges the constitutionality of a city resolution. Accordingly, 

pursuant to Texas Civil Practice and Remedies Code § 37.006(b), a copy of this 

proceeding is also served on Texas Attorney General Greg Abbott at PO Box 12548, 

Austin, Texas 78711-2458. Service is effectuated by Plaintiffs' delivery of a copy ofthis 

document via certified mail, return receipt requested. 

VI. JURISDICTION AND VENUE 

15. Jurisdiction is proper because Plaintiffs seek declaratory relief and the relief 

requested herein is within the jurisdictional limits of this Court. Plaintiffs are properly 
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and uniquely situated to assert the claims below on behalf of their respective members. 

Plaintiffs' members include operators of natural gas wells with permits from the City and 

operators who may seek gas drilling permits from the City. Thus, Plaintiffs' membership 

includes operators subject to the City's new annual assessment on gas well operators and 

who would have standing to sue the City in their own right. Plaintiffs' members 

operating natural gas wells in the City include Carrizo Oil & Gas, Chesapeake Energy 

Corporation, Quicksilver Resources, and XTO Energy Inc. Plaintiffs seek to protect 

interests of their members that are fundamentally germane to one of their primary 

purposes-addressing issues of governmental regulation. Further, neither the claims 

below nor the relief requested herein would require the participation of Plaintiffs' 

individual members in the lawsuit. Plaintiffs' claims seek declaratory relief applicable to 

their membership as a whole or, in the case of Plaintiffs' request for declaratory relief 

regarding their members' vested permit rights, are equally applicable to each member 

who had received or applied for a gas drilling permit on or before March 6, 2012. 

Accordingly, the remedies sought below, if granted, will inure to the benefit ofTxOGA's 

and TIPRO's members who are actually affected by the City's regulations. 

16. This Court has personal jurisdiction over the City of Arlington because it is 

a resident of the State of Texas. 

17. Venue is proper in Tarrant County, Texas pursuant to Texas Civil Practice 

& Remedies Code§ 15.002(a)(l) because all or a substantial part of the events giving rise 

to the claims contained herein occurred in Tarrant County, Texas. Venue is also proper 

in Tarrant County, Texas pursuant to Texas Civil Practice & Remedies Code 
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§ 15.002(a)(3) because the City of Arlington conducts business and maintains an office in 

this state in Tarrant County, Texas. Venue is proper as to all claims pursuant to Texas 

Civil Practice & Remedies Code§§ 15.004 and 15.005 because where venue is proper as 

to one claim, it is proper as to all where, as here, the claims asserted arise out of the same 

transaction, occurrence, or series of transactions or occurrences. 

VII. RELEVANT FACTS 

"Arlington is one of the main drilling hubs in the Barnett Shale." 

--Mayor Robert Cluck 
Aprill3, 2010 Fort Worth Star

Telegram 

"When I see a gas well on city property, I see more police, 
more fire protection, more libraries and more roads, all of 

which we normally tax people to get." 

-- Mayor Pro Tern Ron Wright 
September 9, 2006 Star-Telegram 

A. ARLINGTON INVITES LEASING AND DEVELOPMENT OF ITS NATURAL 
GAS RESOURCES 

18. The City of Arlington covers approximately 99 square miles atop the 

Barnett Shale, one of the most prolific natural gas producing shale formations in the 

United States. When it was discovered that the producible formation of the Barnett Shale 

extended beyond what was believed to be its eastern boundary just west of Arlington, the 

City asked for bids from natural gas companies to lease City-owned minerals for 

exploration and production of natural gas. The City received its first gas well permit 

application in March 2006. At the latest count, there are 326 natural gas wells within the 

City limits. 
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19. Following the invitation to lease public lands in the City or lands associated 

therewith, natural gas companies also began leasing substantial portions of private 

property within the City's boundaries, generating millions of dollars for the citizens of 

Arlington and leading to the dramatic increase in the City's ad valorem tax base. 

B. THE CITY PROFITS HANDSOMELY FROM NATURAL GAS DEVELOPMENT 

20. Plaintiffs' membership includes operators of gas wells within the City's 

boundaries. The City receives income from the natural gas industry, or as a result of 

natural gas drilling, in four ways. First, natural gas companies that lease City-owned 

property for development pay lease bonus payments at acquisition on a per-acre basis. 

2 I. Second, Plaintiffs' members with leases of City-owned property pay 

royalties to the City on natural gas that is produced and sold from those leases. These 

royalties are typically a percentage of the proceeds from the sale of production or a 

percentage of the market value of that production. In a period of approximately five (5) 

years through the end of 2011, the City of Arlington received over $105 million in 

lease bonus and royalties from natural gas companies. In 20 I 0, the City projected 

that the upside potential of its royalty revenue from the leasing and development of all 

available public lands could be as much as $50 million annually. 

22. The City claims to allocate only 19.8% of its natural gas related revenue 

from bonuses and royalties to the City's budget, while most of the remainder goes to the 

Arlington Tomorrow Foundation for future use by the City. Even this seemingly 

modest allocation to the City's current needs has yielded at least $20 million to the 

City since 2006 for the City's immediate use for, as former Mayor Pro Tern Ron 
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Wright stated in 2006, "more police, more fire protection, more libraries and more 

roads .... " 

23. Thirdly, the City benefits from revenues generated by fees charged to the 

natural gas industry, like seismic license fees, permit fees, and inspection fees. Based on 

a survey of municipal gas well permitting fees across the State of Texas, Arlington 

charges one of the highest per-well permit fees in North Texas at $14,500. That amount 

does not include annual fees, like the $2,000 per-well re-inspection fee charged by the 

City, as well as other fees. Since 2006, the City has received millions in permit fees 

alone from natural gas companies. The City has reported that in 2010 it collected 

$1,644,600 ~in gas well inspection fees than originally anticipated. From its annual 

re-inspection fee, the City receives at least $652,000 per year. 

24. Lastly, yet significantly, the City has profited from a "staggering" increase 

in its business personal property tax base and real property ad valorem tax base due to the 

heightened value of property with leased minerals. As noted by the City's Planning and 

Zoning Commission (the "P&Z Commission") in a report to the City Council in June 

2010: 

The City will reap substantial financial benefit from ad 
valorem tax revenue based upon the increased value of both 
business personal property and the mineral interest in the real 
property associated with natural gas production. The early 
trends are staggering financially. Taxable value of mineral 
interests in Arlington increased 7,081% between fiscal 
years 2008 and 2009. For the next several years the 
increase in ad valorem tax revenue should only get better 
for the City. 
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25. The City reports that the ad valorem tax base of the mineral interests in real 

property in the City, a tax that is mostly paid by members of the natural gas industry, has 

increased annually in dramatic fashion: 

Taxable Value of Mineral Interests in Arlington, 2007 through 2011 
2007 $0.00 

$1,942,310 2008 

2009 $137,547,920 (the 70-fold increase over the prior 
year described in the P&Z Commission Report) 

2010 

2011 

$157,983,860 

$421,178,530 

26. The most recently reported data regarding business personal property 

shows that the City has benefitted from significant increases in its ad valorem tax base as 

a direct result of the natural gas drilling activity in the form of pipelines, drilling 

equipment, and compressors: 

Taxable Value of Natural Gas-Related Business Personal Property 
in City of Arlington 2006 through 2009 

2006 

2007 

2008 

2009 

$3,865,610 

$2,153,120 

$21,412,770 

$22,284,770 

C. THE CITY SECURES SUBSTANTIAL CONCESSIONS FROM NATURAL GAS 

INDUSTRY PARTICIPANTS IN NEGOTIATIONS OVER GAS WELL DRILLING 
ORDINANCE AMENDMENTS WITHOUT DISCLOSING POTENTIAL 
ASSESSMENTS 

27. In 2010, following the P&Z Commission's reporting of much of the above 

data to the City Council and making certain recommendations to the City about its gas 
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well drilling ordinance (the "GWDO"), the City undertook an effort to amend the GWDO 

to address those recommendations. The City invited natural gas well operators to 

participate in negotiations over the terms of the amendments to the GWDO, and the 

parties negotiated the amendments through calendar year 20 II. In the course of these 

negotiations, natural gas well operators made significant concessions on certain 

regulations and requirements it opposed-concessions that may not have been made had 

the City disclosed its intent to increase gas well permit fees. 

28. After securing certain industry concessions, the City formally adopted the 

amended GWDO in December 2011 (the "Amended GWDO"), placing substantial new 

restrictions and regulations on natural gas well operators in the City. Less than two (2) 

months later, the City revealed that it was considering a proposal by the City Fire Chief, 

Don Crowson ("Crowson"), to add a new operational permit assessment to the City Fire 

Code that would require natural gas well operators in the City to pay an annual permit 

assessment of approximately $2,400 per well or risk losing their existing permits or have 

future permits denied. 

29. Documents obtained by Plaintiffs demonstrate that the City knew well in 

advance of adopting the Amended GWDO that an increase in permit assessments was 

possible or even likely. The City had tasked the Fire Department with forming a Natural 

Gas Well Preparedness task force (the "Task Force") in early 2011. Discussions 

regarding the Task Force's findings and recommendations had been ongoing 

simultaneous with the City's negotiations of the Amended GWDO with natural gas well 

operators. Nevertheless, during its negotiations with the industry, the City never stated, 

ORIGINAL PETITION FOR DECLARATORY JUDGMENT PAGE14 



suggested, or indicated that additional permitting assessments might be imposed. As a 

result, the City benefitted from the substantial concessions made by the industry to 

certain aspects of the Amended GWDO. 

30. Despite the industry's record of safety, including in the urban setting, and 

the tens of millions of dollars in direct revenue and tax revenue to the City as a result of 

natural gas drilling and production, Crowson announced that the new Annual Fire Permit 

Assessment is necessary to fund a new natural gas well preparedness and response effort, 

including the hiring of eight (8) new employees, paying benefits, and funding training 

relating to a purposely vaguely described gas well emergency preparedness and response 

program. 

D. THE CITY APPROVES CROWSON'S PROPOSED ANNUAL FIRE PERMIT 

ASSESSMENT IN THE NAME OF CITIZEN SAFETY AND PROTECTION 

31. On March 6, 2012 the City Council approved Crowson's proposed 

amendment to the City Fire Code adding the Annual Fire Permit Assessment on all 

natural gas well operators in the City in an amount of approximately $2,400 per well, per 

year. In response to substantial concerns voiced by natural gas operators, Crowson 

defended this plan to further tax the same natural gas well operators that have filled the 

City's coffers in just five years by pointing to: 

(a) What Crowson calls "NG well site calls for service" that purportedly 
reflect the unpredictability of "accidents, un-planned releases, and 
system failures"; 

(b) Special events services that the Fire Department provides for 
community events like Cowboys' and Rangers' games and concerts 
at venues like the Ballpark in Arlington and Cowboys Stadium, 
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which are reimbursed by the sports clubs or the venue ownership; 
and 

(c) An incident relating to a well fire on a natural gas well site near 
Sweetwater, Oklahoma called the NOMAC 17 NG Well (the 
"NOMAC Well") that occurred on January 5, 2012. 

32. Reliance on any of Crowson's examples is misplaced. None of Crowson's 

comparisons accurately represents facts or circumstances similar to those associated with 

natural gas wells in the City, and none justifies the imposition of a new preparedness and 

response program at the sole expense of natural gas well operators. Accordingly, this 

petition addresses each defense in turn. 

(a) Three Service Calls in the 5-Year History of Natural Gas Drilling in 
Arlington Do Not Justify the Assessment. 

33. Crowson points to unpredictable service calls associated with natural gas 

well operators as a justification for the Annual Fire Permit Assessment. Crowson 

rightfully affirms natural gas well operators' history of performance and safety. But 

Crowson incorrectly limits the industry's record as having been "historically documented 

in the rural setting" while failing to objectively or quantifiably demonstrate any increased 

risk of natural gas well emergencies in an urban setting. 

34. Of the 326 natural gas wells currently drilled and operating in the City, 

Plaintiffs are aware of only three documented incidents that the Fire Department can 

identify as "gas well emergencies". Ostensibly, these are the "NG well site calls for 

service" to which Crowson refers in defense of his claim that the need for emergency 

preparedness for gas wells is unpredictable. With Crowson relying on the 

unpredictability of natural gas well emergencies, one must wonder what types of 
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emergencies the Fire Department is able to predict and whether such an event could even 

properly be characterized as an emergency. Regardless, the reality of these three 

documented incidents belies Crowson's claim that the existence of natural gas well 

operators in the City demands eight new Fire Department personnel, additional 

equipment, and training at the sole expense of natural gas well operators. 

35. First, the de minimus proportion of natural gas well service calls to the 

number of service calls received by the Fire Department is telling-only three 

documented emergency calls since 2006 with 326 wells currently operating in the City. 

Three calls in over five years pales in comparison to the number of emergencies to which 

the Fire Department responds in any given year, much less over such a broad period of 

time. For example, in 2011 alone, the Fire Department claims to have responded (by 

actually mobilizing Department resources) to over 46,000 service calls unrelated to 

natural gas wells. If one assumes that the Fire Department responded to even 100 service 

calls related to any gas well in the City during 2011, those calls would be less than .0025 

percent of all service calls made by the Fire Department. This fact alone calls into 

question the need for the employment of eight (8) additional Fire Department personnel, 

the training of the same and some additional 42 current Department personnel, and the 

acquisition of new equipment, the cost of which is to be borne solely by the natural gas 

well operators in the City. 

36. Further, while the Fire Department has not disclosed the details of these 

three documented service calls to Plaintiffs and the details of one incident are unknown to 

Plaintiffs, at least one occurrence involved an electrical failure at a producing well that 
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resulted in a pressure build-up between two valves inside the well. This incident required 

no action by the Fire Department to isolate, contain, or deal with any gas-well-specific 

emergency. In this incident, the well's internal control mechanisms engaged to release 

the sudden pressure build-up by venting the built-up gas out of a pressure release valve. 

The result of this release was a shrill whistle as the pressurized gas in the pipe between 

the two valves escaped through the narrow release valve orifice. This whistle prompted 

calls to the Fire Department--<lne of the service calls to which Crowson refers. 

37. In reality, due to the redundant, failsafe, internal well control measures of 

the operator, by the time the first responders arrived on the scene, the gas had been 

properly vented and the well shut in to prevent an uncontrolled release of gas or any 

potential for an explosion or fire. Moreover, the internal well controls included an 

automatic alarm monitored by the well's operator, and operating personnel arrived at the 

scene within minutes of the Fire Department's arrival. Because the internal well controls 

released the pressure build-up and shut in the well, there was nothing further for the Fire 

Department to do to contain or address the circumstances that triggered the service call. 

Accordingly, the Fire Department's response to at least one of the three service calls on 

record required nothing more than a few firefighters driving out to the scene and 

confirming that no additional action or response was needed. 

38. The most recent occurrence was near Mansfield and involved a vapor 

release from a well site that was mostly steam with some gas. This incident required no 

action by the Fire Department to isolate, contain, or deal with any gas-well-specific 

emergency. The result of this release was a shrill whistle as the vapor escaped through 
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the narrow release valve orifice. This whistle prompted calls to the Fire Department. 

The Arlington Fire Department as well as the Mansfield Fire Department arrived at the 

well location and the only emergency response employed was to set out air monitors. 

The air monitors, however, did not detect any measurable amounts of gas in the 

residential areas close to the location and, according to Mansfield Fire Chief, Barry 

Bondurant, "at no time was anyone in danger of being harmed." Consequently, the Fire 

Department's response to this service call also required nothing more than a few 

firefighters driving out to the scene and confirming that no additional action or response 

was needed. 

(b) Natural Gas Wells Are Not Special Events Like Rangers or Cowboys 
Games or Concerts. 

39. Crowson also points to operators of special events venues as an example of 

businesses "that pose real Homeland Security and public safety risks in Arlington" and 

equates the drilling of natural gas wells with such special events. By stating that "the NG 

Well issue is a 24 hour/7 day-a-week/365 day-a-year issue .... " Crowson's and the 

City's reliance on such a comparison is grossly misplaced. 

40. The drilling and operation of a natural gas well is nothing like a special 

event at the Ballpark or Cowboys Stadium in Arlington, or anywhere else, for at least the 

following reasons: 

• Natural gas well operators do not invite tens of thousands of people 
to gather in a confined space with limited points of ingress and 
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egress where myriad emergencies could arise that would have 
sudden and immediate impacts on participants and spectators; 1 

• Natural gas wells are restricted by spacing regulations to certain 
areas that limit their proximity to dense populations, and natural gas 
operators do not invite crowds of spectators to gather on site
certainly not on a 24-hour/7 -<lay-a-week/365-day-a-year basis; 

• Natural gas wells are, even by Crowson's admission, long-term 
operations and, unlike a Rangers or Cowboys game, do not require 
on-site supervision and preparedness by the Fire Department; they 
are no different than any other industry, building, or business in 
Arlington that may, only in the rare event of a true emergency, 
require the response of the Fire Department; and 

• Unlike its policy of requiring reimbursement for expenses from 
owners of the special events venues in Arlington, to which natural 
gas well operators are already subject, the City proposes to tax 
natural gas well operators on an annual per-well basis to pay for 
(among other things) the salaries and benefits of six (6) new 
firefighters who will serve as general firefighters protecting the 
general public on regular emergency calls, even though little or no 
actual on-site response may be required in any given year. 

41. Crowson also defends the Annual Fire Permit Assessment by stating that 

"the Arlington Fire Department must be prepared 'all the time' for NG emergencies in all 

locations." As with Crowson's attempt to distinguish gas well emergencies from other 

emergencies by calling them "unpredictable," one must wonder for what types of 

emergencies the Fire Department does not have to be prepared for "all the time." Any 

citizen of Arlington should hope that its Fire Department is prepared for all emergencies 

at all times. That is why the citizens of Arlington pay taxes. 

According to the Fire Department's 2011 Fiscal Year-End Report, "More than 4.8 million people attended 177 
special events in Arlington in Fiscal2011 at a variety of venues." With a population of approximately 365,500, 
the City of Arlington and the total number of gas well operator employees working on site at any given time 
pales in comparison to the number of people that gather for these special events. 
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42. The drilling and operation of a natural gas well bears no similarities to the 

special events to which Crowson alludes in support of his decision to add an additional 

assessment on natural gas operators. Moreover, the Annual Fire Permit Assessment bears 

no relationship to the type of financial arrangements the City has with the owners of the 

special event venues in Arlington. Accordingly, Crowson's defense of the Annual Fire 

Permit Assessment on these grounds fails as a mere pretense, at best. As stated by Mayor 

Cluck, "We can either tax the taxpayers or put on a fee for the drilling companies and to 

us it was more fair for them [gas companies] to pay for it since they're doing the drilling 

and creating the need for additional training." 

43. The Annual Fire Permit Assessment also ignores the fact that natural gas 

well operators are already obligated to reimburse the City for the costs of responding to 

gas well emergencies. The Amended GWDO adopted in December 2011 requires 

operators to "reimburse the City for any expenses incurred and the City may pursue all 

available resources to collect its expenses from Operator including use of security and 

insurance provided by Operator under this chapter." So, if an incident occurs on a gas 

well site, the operator of that well is already liable to the City for the cost incurred by the 

City. 

44. Crowson's basis for the assessment also ignores the fact that members of 

the industry have offered, and continue to offer, to provide the additional emergency 

response training the Fire Department claims it needs to respond to a natural gas well 

emergency. An offer that Crowson and the City, unlike other municipalities in the 

Barnett Shale, have refused to accept. 
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(c) Reliance on the NOMAC Well Fire Is Misplaced. 

45. The geological realities surrounding the NOMAC Well fire and those 

underlying the City of Arlington illustrate that Crowson's fears based on the NOMAC 

Well accident are unfounded. In the case of the NO MAC Well, the blowout and fire to 

which Crowson refers resulted from a sudden release of pressurized gas in a shallow gas 

pocket during the drilling of that well. While such shallow gas pockets can exist in the 

Barnett Shale, they are not found in the geology underlying the City of Arlington. In 

addition, the Barnett Shale formation that contains the natural gas beneath the City of 

Arlington is a dense, compact, tight rock formation that requires the now-famous fracture 

stimulation process to even allow the gas to escape from the shale rock. Accordingly, the 

geological realities of drilling in the City of Arlington are so distinct from those 

associated with the NOMAC Well that an identical blowout and fire are unlikely if not 

impossible. 

E. THE CITY SINGLES OUT NATURAL GAS WELL OPERATORS FROM 
OTHER INDUSTRIES THAT POSE SIMILAR RISKS. 

46. In addition to lacking any objective basis especially in light of the 

overwhelmingly positive economic impact natural gas development has had on the City, 

the Annual Fire Permit Assessment creates a classification of a specific subset of 

industries involved in the production, use, transportation, storage, or handling of 

flammable, combustible, or hazardous materials or substances that all pose-at a 

minimum-the same emergency risk associated with natural gas well operations. The 

City's creation of a class comprised solely of natural gas operators places on those 
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operators I 00% of the burden of the increase in force for the Fire Department and, 

purportedly, additional gas well and hazardous material emergency training for a 

significant portion of the entire Fire Department. 

4 7. A comparison to the permitting fees assessed on other industries involved 

in the production, use, transportation, storage, or handling of flammable, combustible, or 

hazardous materials or substances demonstrates the inequitable burden the City places on 

natural gas well operators without reasonable basis. The following is an excerpt of a 

chart of Operational Permit Fees required by the Arlington, Texas Fire Department that 

was prepared and provided by the Fire Department. A true and correct copy of the chart 

in its entirety is attached hereto as Exhibit "A". 

Arlington, Texas Fire Department 

Operational Permit Fees 
Fire Code Permit Description Fee 
105.6.3 Aviation Facilities An operational penn it is required to use a Group H $55.00 

or Groups S occupancy for aircraft servicing or 
repair and aircraft fuel-servicin~:; vehicles 2 

Additional penn its required by other sections of 
this code include, but are not limited to, hot work, 
hazardous materials and flammable or combustible 
finishes. 

105.6.7 Combustible Dust- An operational penn it is required to operate a grain $55.00 
Producing Operations elevator, flour starch mill, feed mill, or a plan 

pulverizing aluminum, coal, cocoa, magnesium, 
spices or sugar, or other Ol!erations l!roducin~:; 
combustible dusts as defined in Chapter 2. 

I 05.6.8 Combustible Fibers An operational penn it is required for the stora~:;e $55.00 
and handline of combustible fibers in quantities 
greater than 100 cubic feet (2.8m3). 

Exception: A penn it is not required for 
agricultural storage. 

105.6.9 Compressed Gasses An operational penn it is required for the stora!!e $55.00 

All emphasis added by the author. 
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use or handlinJ: at normal teml!erature and 
l!ressure ~TP} of coml!ressed ~:asses in excess 
of the amounts listed in Table 105.6.9. 

Exception: Vehicles equipped for and using 
compressed gas as fuel for propelling the vehicle. 

I 05.6.11 Cryogenic Fluids An operational permit is required to l!roduce, $55.00 
store, tranS(10rt on site, use, handle or disl!ense 
cryo~:enic fluids in excess of the amounts listed in 
Table 105.6.11. 

Exception: Permits are not required for vehicles 
equipped for and using cryogenic fluids as a fuel or 
for propelling the vehicle or for refrigerating the 
lading. 

105.6.17 Flammable and An operational permit is required: $55.00 
Combustible Liquids 

I. To use or o11erate a l!il!eline for the 
trans11ortation within facilities of flammable or 
combustible liquids. This requirement shall not 
apply to the off-site transportation in pipelines 
regulated by the Department of Transportation 
(DOT) nor does it apply to piping systems. 

2. To store, handle or use Class I ([describe]) 
liquids in excess of 5 gallons ( 19L) in a building or 
in excess of 10 gallons (37.9L) outside of a 
building, except that a permit is not required for the 
following: 

2.1 The storage or use of Class I liquids in the fuel 
tank of a motor vehicle, aircraft, motor boat, 
mobile power plant or mobile heating plant, unless 
such storage, in the opinion of the code official, 
would cause an unsafe condition. 

2.2 The storage or use of paints, oils, varnishes or 
similar flammable mixtures when such liquids are 
stored for maintenance, painting or similar purpose 
for a period of not more than 30 days. 

3. To store, handle or use Class II or Class lll 
liquids ([describe each]) in excess of25 gallons 
(95L) in a building or in excess of 60 gallons 
(227L) outside a building, except for fuel oil used 
in connection with oil-burning equipment. 

4. To remove Class I or Class II liquids from an 
underground storage tank used for fueling motor 
vehicles by any means other than the approved, 
stationary on-site pumps normally used for 
dispensing purposes. 

5. To onerate tank vehicles enuinment tanks 
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(!!ants, terminals, wells, fuel-dis[!ensinJ: stations, 
refineries, distilleries and similar facilities 
where flammable and combustible liguids are 
Jlroduces [sic], Jlrocessed, transl!orted, stored, 
disl!ensed or used. 

6. To Place temporarily out of service (for more 
than 90 days) an underground, protected above-
ground or above-ground flammable or combustible 
liquid tank. 

7. To change the type of contents stored in a 
flammable or combustible liquid tank to a material 
which poses a greater hazard than that for which 
the tank was designed and constructed. 

8. To manufacture, process, blend or refine 
flammable or combustible liquids. 

9. To en~:a~:e in the disl!ensinJ: of liguid fuels 
into the fuel tanks of motor vehicles at 
commercial, industrial, ~:overnmental or 
manufacturinJ: establishments. 

10. To utilize a site for the disl!ensin~: ofliguid 
fuels into the fuel tanks of motor vehicles at 
commercial, industrial, ~:overnmental or 
manufacturin1: establishments. 

I 05.6.21 Hazardous Materials An O(!erational(!ermit is reguired to store, $350.00 
transl!Ort on site, dis(!ense, use or handle 
hazardous materials in excess of the amounts 
listed in Table 105.6.21. 

I 05.6.22 HPM Facilities An operational permit is reguired to store, handle $270.00 
or use hazardous l!roduction materials. 

I 05.6.28 LP-Gas An operational permit is required for: $50.00 

I. Stora~:e and use of LP-~:as. 

Exception: A permit is not required for individual 
containers with a 500-gallon ( 1893L} water 
capacity or less serving occupancies on Group R-3. 

2. O(!eration of car~:o tankers that transl!ort 
LP-~:as. 

105.6.40 Repair Garages and An operational permit is required for ol!eration of $55.00 
Motor Fuel-Dispensing rel!air ~:ara~:es and automotive, marine and fleet 
Facilities motor fuel-disl!ensin1: facilities. 

I 05.6.42 Spraying or Dipping An operational permit is required to conduct a $55.00 
Sl!ra:rinl: or dil![!inJ: Ol!eration utilizin1: 
flammable or combustible liguid or the 
al!J!Iication of combustible l!Owders regulated by 
Chapter 15. 
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48. Thus, the City admits that it intends to charge natural gas well operators 

alone $2,400 per well per year when it only charges $55.00 for businesses engaged in: 

(i) the operation of a pipeline; (ii) the storage or handling of flammable and combustible 

liquids; (iii) the operation of fuel tanks and fuel-dispensing stations, refineries, and other 

facilities where flammable and combustible liquids are produced, processed, transported, 

stored, dispensed, or used; (iv) the manufacture, production, or refining of flammable or 

combustible liquids; (v) the dispensing of liquid fuels; (vi) the storage, use, or operation 

of cargo tankers for the transportation of liquid petroleum gas; and (vii) other uses or 

handling of flammable or combustible liquids or gasses. The only fees notably in excess 

of the $55.00 fees are those charged to businesses engaged in the storage, transportation, 

dispensing, use, or handling of hazardous materials. And, even then, the fees are a paltry 

$350.00 and $270.00 in comparison to the annual assessment of $2,400 per-well solely to 

natural gas well operators. 

49. The Fire Department touts its preparedness and ability to handle 

emergencies involving each of the above industries. Specifically, the Fire Department's 

20 II end-of-year report points out that the Department is: 

Comprehensively ... prepared for: 

• Hazardous Material Releases 

• Chemical!Biological!Radiological/Nuclear/Explosive 
(CBRNE) Homeland Security Threat Detection 
and Mitigation 

• Swift Water Rescue 

• Dive 
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• Rope Rescue 

• Confined Space Rescue 

• Trench Rescue 

• Structural Collapse Rescue 

50. No explanation, however, has been offered as to why natural gas wells pose 

such a substantially increased risk of emergencies for which the Fire Department is not 

currently prepared to handle. Certainly, the City has no justifiable or reasonable 

explanation for why natural gas well operators should have to pay on average $2,300 

more than these other businesses-much less why that cost is on an annual per-well 

basis, rather than a per-permit basis. In short, there simply is no justification, no 

reasonable basis, for singling out natural gas well operators among similarly-situated 

businesses when it comes to the potential dangers and hazards they pose to public health 

and safety. Yet that is exactly what the City has done by authorizing the imposition of 

the Annual Fire Permit Assessment against natural gas well operators that dramatically 

exceeds similar assessments for other similar businesses. 

F. THE CITY TAXES NATURAL GAS WELL OPERA TORS FOR 100% OF THE 

COST OF ADDITIONAL PERSONNEL AND EQUIPMENT THAT WILL 
SERVICE ALL CALLS BY THE GENERAL PUBLIC, NOT JUST GAS WELL 
EMERGENCIES. 

51. In addition to lacking any objective or rational basis, the Annual Fire 

Permit Assessment, on its face, is an attempt by the City to shift the burden of roughly 

$800,000 in additional Fire Department costs away from all taxpayers and solely to 

natural gas well operators. Crowson explains that the Fire Department derived the 

assessment amount of approximately $2,400 by starting with the expected costs of two 
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(2) supervisory personnel, six (6) new firefighters, and additional equipment and training 

allegedly dedicated to gas well emergency preparedness. That cost purports to be 

$781,450.00 for the first year alone. Accordingly, Crowson merely divided that cost by 

the number of current gas wells in the City (326) and arrived at a permit assessment of 

$2,397.00 per well for the first year. 

52. Crowson notes, however, that the assessment is annually authorized and is 

calculated by dividing the Department's natural gas well emergency preparedness cost by 

the number of wells in the City, yet there is no limit to the annual cost of the 

Department's natural gas well emergency preparedness program. Accordingly, although 

the number of wells in the city may increase, thus potentially decreasing the per-well 

assessment, nothing limits the Department's ability to increase the costs of its program. 

Consequently, there is no limit to the potential assessment and no mechanism for natural 

gas well operators to know how much the City will charge them from year to year as a 

condition on the continued use of their permits to drill and operate natural gas wells in the 

City. 

53. Crowson also admits that the additional personnel and equipment will not 

be utilized solely for natural gas well emergency responses, yet the City imposes I 00% of 

the cost on natural gas well operators. Crowson acknowledges that, at a minimum, the 

six (6) additional firefighters and equipment will be available for use by the Department 

in responding to the more than 46,000 annual non-gas-well-related service calls by the 

general public, with natural gas well operators footing the entire bill. While this may 

sound like a great idea to the other taxpaying citizens of Arlington, selective imposition 
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of what amounts to nothing more than an occupational tax is a violation of natural gas 

operators' rights under the Constitution of the State of Texas. 

54. Further, Crowson cannot explain what the additional personnel and 

equipment will be used for in a gas well emergency that would be any different than what 

the Department is already trained and equipped to handle. The Fire Department does not 

suggest that it is incapable of establishing a perimeter around an emergency scene, 

handling crowd control, or evacuating persons in a potential impact zone. In fact, the 

Department touts its preparedness for exactly such emergencies. 

55. One might ask, then, what about the fact that natural gas well emergencies 

may pose unique challenges to responders. Even Crowson and the City admit the 

handling of those unique characteristics is better left in the hands of industry "well 

control" experts. Specifically, the Amended GWDO provides for the employment of 

"any well control expert or experts or other contractors or suppliers of special services" in 

order to "regain control of such well" "in the event of the loss of gas or other hazardous 

material from the well site." In such an event, pursuant to the GWDO, Crowson has 

stated, repeatedly, that the Fire Department and its personnel, including those he proposes 

to retain with the proceeds from the Annual Fire Permit Assessment, will not be engaging 

in well control activities: 

It is not the intent of the Arlington Fire Department to 
develop a "Well Control" team. 3 

We are not trying to replicate a well control team's abilities.4 

Don Crowson letter to Representatives of QUICKSILVER Resources, Chesapeake Energy, XTO Energy, 
Carrizo, and Titan, dated March 5, 2012. 
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[Gas well emergency response] team members will be trained 
on NG Well emergency response and control methods by 
"industry experts" to understand what and how these 
companies operate at NG well fires and other types of NG 
well emergencies ... . 5 

Let me restate that the Arlington Fire Department could easily 
be involved in neighborhood impacting "shelter operations", 
water supply shuttle operations, traffic and transportation 
system emergencies, fire control, immediately dangerous to 
life and health air monitoring and area evacuations .... 6 

Accordingly, it is again difficult to fathom the response activities in which the Fire 

Department proposes to engage in a gas well emergency that it is not already prepared to 

handle. For example, Crowson has recently extolled the high level of preparedness and 

capabilities of the Fire Department in response to a train derailment in the heart of 

Arlington when the train cars contained highly hazardous and deadly materials, such as 

fuel and chlorides. As reported by the Fort Worth Star-Telegram on February 17, 2012: 

"We have experience in dealing with rail emergencies," said 
Crowson, adding that some businesses were briefly evacuated 
until a hazardous-materials response team determined the 
leaking cargo did not pose a threat. "They do occasionally 
occur in Arlington. This occurrence was nothing we haven't 
seen before," he said. . . . "Our concern is to isolate the 
emergency potential. Once that's done, it's simply an 
industrial recovery effort," Crowson said. 

The type of response described for the train derailment is similar if not identical to the 

proposed response to a natural gas well emergency-assess, contain, evacuate, and 

isolate the emergency potential. Given the Department's touted record of preparedness 

4 

5 

6 

!d. 

!d. 

!d. 
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and the fact that the cost to be taxed to natural gas well operators will cover far more than 

simply preparedness and responses to natural gas well emergencies, the Annual Fire 

Permit Assessment for operator's permits is nothing more than an unconstitutional 

revenue generating mechanism by the City against natural gas well operators. 

VIII. CONDITION PRECEDENT 

56. All conditions precedent to Plaintiffs' entitlement to assert the claims below 

and obtain the relief sought herein have been completely performed, fully satisfied, 

and/or waived. 

IX. CAUSES OF ACTION 

A. FIRST CLAIM FOR RELIEF: DECLARATORY JUDGMENT THE ANNUAL 
FIRE PERMIT ASSESSMENT IS AN UNCONSTITUTIONAL OCCUPATION 
TAX UNDER THE TEXAS CONSTITUTION 

57. Plaintiffs repeat and reincorporate the allegations contained in paragraphs I 

through 56 above as if fully set forth. 

58. Under Section 37.004 of the Texas Civil Practice and Remedies Code, "a 

person . . . whose rights, status, or other legal relations are affected by a statute, 

municipal ordinance, contract, or franchise may have determined any question of 

construction or validity arising under the instrument, statute, ordinance, contract, or 

franchise and obtain a declaration of rights, status, or other legal relations thereunder." 

59. A justiciable controversy exists between Plaintiffs' members and the City 

concerning the Amended GWDO. Plaintiffs' members consist of parties whose rights, 

status, and other legal relations are affected by the Amended GWDO. Plaintiffs ask this 

Court to determine questions of construction and validity of the Amended G WOO and to 
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issue a declaration of rights, status, and other legal relations. Tex. Civ. Prac. & Rem. 

Code§ 37.004. 

60. Under Article VIII, Section I (f) of the Texas Constitution, an "occupation 

tax levied by any county, city or town for any year on persons or corporations pursing 

any profession or business, shall not exceed one half of the tax levied by the State for the 

same period on such profession or business." If the State levies no occupation tax on the 

business to be taxed, the Constitution prohibits any additional tax by a county, city, or 

town on that business. 

61. The Annual Fire Permit Assessment to be imposed on natural gas well 

operators by the City for the benefit of the general public, improving fire protection for 

all citizens of Arlington, is nothing more than, as described by Mayor Cluck, a tax on the 

business or profession of being a natural gas well operator. The State of Texas does not 

impose an occupation tax on natural gas well operators. Accordingly, the Annual Fire 

Permit Assessment on natural gas well operators by the City is an unconstitutional 

occupation tax and is, therefore, void. 

62. As set forth herein, a real and justiciable controversy exists regarding the 

rights of Plaintiffs' members under the City's amendment to the City Fire Code, which 

imposes the Annual Fire Permit Assessment on such operators for every well for which 

the City grants a permit. Plaintiffs hereby sue for a declaratory judgment that this 

assessment is an unconstitutional occupation tax and is void. 
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8. SECOND CLAIM FOR RELIEF: DECLARATORY JUDGMENT THE ANNUAL 

FIRE PERMIT ASSESSMENT IS AN UNCONSTITUTIONAL EXACTION 

63. Plaintiffs repeat and reincorporate the allegations contained in paragraphs I 

through 61 above as if fully set forth. 

64. Conditioning government approval of a development of property (such as 

an operational permit for a natural gas well) on some exaction is a compensable taking 

unless the governmental entity can prove that the condition (I) bears an essential nexus to 

the substantial advancement of some legitimate government interest; and (2) is roughly 

proportional to the projected impact of the proposed development. 

65. Here, the City has adopted an ordinance that conditions (I) the continued 

approval of existing gas well permits, and (2) the granting of new gas well permits on the 

payment of the Annual Fire Permit Assessment that bears no essential nexus to the 

substantial advancement of some legitimate government interest and is not roughly 

proportional to the projected impact of natural gas well operations. Specifically, in light 

of: 

• an operator's existing obligation to reimburse the City for expenditures 
relating to natural gas well emergencies; 

• the fact that the City has only responded to three documented natural 
gas well emergencies in over 5 years; 

• gas well responses are only approximately .0025 percent of all service 
calls made by the City; 

• City personnel have already been trained on the type of emergency 
response they will utilize for a gas well emergency; 

• the industry has offered and continues to offer free training; 
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• any new firefighters will be utilized for all service calls the department 
receives; and 

• the City cannot demonstrate that the additional permit assessment is 
roughly proportional to the impact of each natural gas well within the 
City limits. 

66. The City offers no analysis to justify its purported need of an additional 

$781,450 in funding. The City simply begins with the assumption that if the $781,450 

can be attributed to natural gas well fire preparedness and response, then natural gas well 

operators may be taxed for that amount. Not so; the City must-but cannot-show that 

the existence of each gas well in the City has an annual impact on the City of 

approximately $2,400. Accordingly, the City's resolution assessing the Annual Fire 

Permit Assessment is an unconstitutional exaction and is, therefore, void under Article I, 

Section 17 of the Texas Constitution. 

67. As set forth herein, a real and justiciable controversy exists regarding the 

rights of natural gas operators under the City's amendment to the City Fire Code, which 

imposes the Annual Fire Permit Assessment on such operators for every well for which 

the City grants a permit. Accordingly, Plaintiffs seek a declaratory judgment from the 

Court that the assessment is an unconstitutional exaction and is void under Article I, 

Section 17 of the Texas Constitution. 

C. THIRD CLAIM FOR RELIEF: DECLARATORY JUDGMENT THE ANNUAL 
PERMIT ASSESSMENT VIOLATES THE EQUAL PROTECTION CLAUSES OF 
THE TEXAS AND UNITED STATES CONSTITUTIONS 

68. Plaintiffs repeat and reincorporate the allegations contained in paragraphs 1 

through 66 above as if fully set forth. 
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69. Article I, Section 3 of the Texas Constitution provides that, "All free men, 

when they form a social compact, have equal rights, and no man, or set of men, is entitled 

to exclusive public emoluments, or privileges, but in consideration of public services." 

Further, the 14th Amendment to the United States Constitution provides that, "No State 

shall make or enforce any law which shall abridge the privileges or immunities of citizens 

of the United States; . . . nor deny to any person within its jurisdiction the equal 

protection of the laws." 

70. Under the Equal Protection Clauses of both the Texas and United States 

Constitutions, if a law does not have a rational relationship to a legitimate goal of 

government, the law may be held unconstitutional. For a law to have a rational 

relationship to a legitimate governmental goal, any classification made by the law must 

be rationally related to a legitimate state interest. In sum, the Equal Protection Clause 

requires that those who are similarly situated be treated equally. 

71. The City of Arlington, in passing the ordinance providing for Annual Fire 

Permit Assessment, has created a special class of business in Arlington-natural gas well 

operators-and has imposed this additional assessment only on that business. The City's 

alleged justification (i.e., the purported legitimate governmental interest) for the 

additional assessment is Fire Department preparedness and response to natural gas well 

emergencies. Although the Fire Department has only responded to three (3) natural gas 

well service calls since 2006 out of tens of thousands of service calls annually, the City 

purports to classify natural gas well operators as distinct from every other business in the 
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City that produces, uses, transports, dispenses, disposes, stores, or handles flammable, 

combustible, or hazardous materials or substances. 

72. Indeed, the City's own list of operational permit fees demonstrates the 

myriad businesses from which permit fees are exacted for everything from combustible 

fibers, combustible dust, and compressed gasses to cryogenic fluids, flammable and 

combustible liquids, and LP-gas-all of which are charged a mere $55.00 for each 

permit. Without demonstrating any increased risk or cost associated with natural gas well 

emergency preparedness or response, the City imposes the Annual Fire Permit 

Assessment on an annual, per-well basis of over forty ( 40) times the amount charged to 

other businesses. Even those businesses dealing in hazardous waste are only subject to 

permit fees of$350.00 or $270.00-a far cry from the $2,400 annual per-well assessment 

on natural gas well operators. 

73. The City singles out natural gas well operators from other similarly situated 

businesses in a way that is irrelevant to the alleged legitimate state interest. With respect 

to emergency preparedness and response, there simply is no rational basis to distinguish 

between natural gas well operators and other businesses that produce, use, transport, 

store, dispense, dispose of, or handle flammable, combustible, or hazardous materials or 

substances. Further, there is no rational basis to impose a disproportionately higher fee 

on natural gas well operators than other businesses dealing with flammable, combustible, 

or hazardous materials or substances. Thus, the City's resolution and amendment to the 

Fire Code to include the Annual Fire Permit Assessment on natural gas well operators 

violates the Equal Protection Clauses of the Texas and United States Constitutions. 
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74. As set forth herein, a real and justiciable controversy exists regarding the 

rights of Plaintiffs' members under the City of Arlington's resolution and amendment of 

the City Fire Code, which imposes the Annual Fire Permit Assessment on such operators 

for every well for which the City grants a permit. Plaintiffs, therefore, seek a declaratory 

judgment from this Court that the conduct of the City as set forth in this Petition and the 

assessment violates the Equal Protection Clauses of the Texas and United States 

Constitutions. 

D. FOURTH CLAIM FOR RELIEF: DECLARATORY JUDGMENT THE ANNUAL 

FIRE PERMIT ASSESSMENT IS A DEPRIVATION OF NATURAL GAS WELL 
OPERA TORS' VESTED PROPERTY RIGHTS IN VIOLATION OF THE TEXAS 

LOCAL GOVERNMENT CODE 

75. Plaintiffs repeat and reincorporate the allegations contained in paragraphs I 

through 73 above as if fully set forth. 

76. Section 245.002 of the Texas Local Government Code assures to every 

permit applicant that the rules and fees associated with the project for which the permit is 

sought will not change during the consideration of the permit or during the life of the 

project for which the permit is required. Accordingly, a permit applicant has a vested 

right in having its obligations limited to those in effect at the time the permit application 

is filed. In other words, the ordinance at the time a natural gas well permit is filed is the 

ordinance that fixes the applicant's rights and obligations for the life of the drilling and 

operation of the well for which the permit was applied or granted. In this case, each of 

the natural gas well operators in the City that have already applied for or received a 

natural gas well drilling and operating permit is entitled to rely on the ordinance, 
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regulations, and rights in place with respect to the drilling and operation of natural gas 

wells in the City at the time each operator filed its permit application. 

77. The new 2012 resolution and amendment regarding the natural gas well 

Annual Fire Permit Assessment is an operational assessment by the City. By virtue of 

this assessment, the City purports to condition natural gas well operators' ability to 

continue to operate under a permit that has been applied for or granted upon each 

operator's payment of the Annual Fire Permit Assessment. Section 245.002 prohibits 

such a condition on the continued enjoyment of a permit that has already been applied for 

or granted. The City's new assessment constitutes a deprivation of vested property rights 

in the permits that current natural gas well operators have applied for or have been 

granted by the City as of the time of this lawsuit. 

78. As set forth herein, a real and justiciable controversy exists regarding the 

rights of Plaintiffs' members under Section 245.002 of the Texas Local Government 

Code and under the City of Arlington's resolution and amendment of the City Fire Code, 

which imposes the Annual Fire Permit Assessment on such natural gas well operators for 

every well for which the City grants a permit. Accordingly, Plaintiffs seek a declaratory 

judgment from the Court that the additional operational permit and assessment violates 

the vested rights of all natural gas well operators under Section 245.002 of the Texas 

Local Government Code. 

X. REQUEST FOR ATTORNEYS' FEES 

79. Plaintiffs repeat and reincorporate the allegations contained in paragraphs I 

through 77 above as if fully set forth. 
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80. Pursuant to § 37.009 of the Declaratory Judgment Act of the Tex. Civ. 

Prac. & Rem. Code, § 395.077(e) of the Local Government Code and as further allowed 

by law, Plaintiffs seek to recover its reasonable and necessary attorneys' fees, incurred 

both in the trial of this cause and in connection with any subsequent appeal. The City of 

Arlington does not have immunity from attorneys' fees claims made pursuant to valid 

causes of action. Moreover, immunity from suit is waived if a party joins a governmental 

entity and seeks a declaration that an ordinance or statute is invalid, based on either 

constitutional or nonconstitutional grounds. 

XI. CONCLUSION AND PRAYER 

WHEREFORE, Plaintiffs respectfully request that Defendant the City of 

Arlington, Texas, be cited to appear and answer, and upon final hearing or trial of this 

cause that this Court enter a judgment against Defendant declaring: 

I. that the Annual Fire Permit Assessment is an unconstitutional occupation 
tax and is void; 

2. that the Annual Fire Permit Assessment is an unconstitutional exaction and 
is void under Article I, Section 17 of the Texas Constitution; 

3. that the conduct of the City, as set forth in this Petition, and the Annual Fire 
Permit Assessment violate the Equal Protection Clauses of the state and 
federal Constitutions; and 

4. that the Amended GWDO and Annual Fire Permit Assessment violate the 
vested rights of all natural gas well operators under Section 245.002 of the 
Texas Local Government Code. 

Plaintiffs also pray that TxOGA and TIPRO be awarded their attorneys' fees and costs 

and any and all such other and further relief, at law or in equity, to which they may be 

justly entitled. 
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Dated:May ?~2012 

Respectfully submitted, 

WINSTEAD PC 

C-

Jamie Lavergne Bryan 
State Bar No. 24026983 
Christopher A. Brown 
State Bar No. 24040583 

II 00 Carter Burgess Plaza 
777 Main Street 
Fort Worth, Texas 76102 
phone: 817.420.8200 
fax: 817.420.8201 

ATTORNEYS FOR PLAINTIFFS 
TEXAS OIL & GAS ASSOCIATION AND 
TEXAS INDEPENDENT PRODUCERS 
AND ROYALTY OWNERS ASSOCIATION 
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Arlington, Texas Fire Department 

Operational Permit Fees 

Fire Code Permit Description Fee 
105.6.1 Aerosol Products. An operational permit is required to $55.00 

manufacture, store or handle an aggregate 
quantity of Level 2 or Level 3 aerosol products in 
excess of 500 pounds (227 kg) net weight 

105.6.2 Amusement Buildings. An operational permit is required to operate a $105.00 
special amusement building. 

105.6.3 Aviation Facilities. An operational permit is required to use a Group $55.00 
H or Group S occupancy for aircraft servicing or 
repair and aircraft fuel-servicing vehicles. 
Additional permits required by other sections of 
this code include, but are not limited to, hot 
work, hazardous materials and flammable or 
combustible finishes. 

105.6.5 Battery Systems. A permit is required to install stationary lead-acid $55.00 
battery systems having a liquid capacity of more 
than 50 gallons (189L). 

105.6.7 Combustible Dust- An operational permit is required to operate a $55.00 
Producing Operations. grain elevator, flour starch mill, feed mill, or a 

plant pulverizing aluminum. coal, cocoa, 
magnesium, spices or sugar, or other operations 
producing combustible dusts as defined in 
Chapter 2. 

105.6.8 Combustible Fibers. An operational permit is required for the storage $55.00 
and handling of combustible fibers in quantities 
greater than 100 cubic feet (2.8m3. 

Exception: A permit is not required for 
agricultural storage. 

105.6.9 Compressed Gases. An operational permit is required for the storage, $55.00 
use or handling at normal temperature and 
pressure (NTP) of compressed gases in excess 
of the amounts listed in Table 105.6.9. 

Exception: Vehicles equipped for and using 
compressed gas as fuel for propelling the 
vehicle. 

105.6.10 Covered Mall Buildings. An operational permit is required for: $55.00 

1. The placement of retail fixtures and displays, 
concession equipment, displays of highly 
combustible goods and similar items in the mall. 

EXHIBIT 
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Fire Code Permit Description Fee 

2. The display of liquid- or gas-fired 
equipment in the maiL ' 

3. The use of open-flame or flame-producing 
equipment in the mall. 

105.6.11 Cryogenic Fluids. An operational penmit is required to produce, $55.00 
store, transport on site, use, handle or dispense 
cryogenic fluids in excess of the amounts listed 
in Table 105.6.11. 

Exception: Permits are not required for 
vehicles equipped for and using cryogenic fluids 
as a fuel for propelling the vehicle or for 
refrigerating the lading. 

105.6.12 Cutting and Welding. An operational permit is required to conduct $55.00 
cutting or welding operations within the 
jurisdiction. 

105.6.17 Flammable and An operational permit is required: $55.00 
Combustible Liquids. 

1. To use or operate a pipeline for the 
transportation within facilities of flammable or 
combustible liquids. This requirement shall not 
apply to the off-site transportation in pipelines 
regulated by the Department of Transportation 
(DOTn) nor does it apply to piping systems. 

2. To store, handle or use Class I liquids in 
excess of 5 gallons (19L) in a building or in 
excess of 10 gallons (37.9L) outside of a 
building, except that a permit is not required for 
the following: 

2.1. The storage or use of Class I liquids in 
the fuel tank of a motor vehicle, aircraft, motor 
boat, mobile power plant or mobile heating plant, 
unless such storage, in the opinion of the code 
official, would cause an unsafe condition. 

2.2 The storage or use of paints, oils, 
varnishes or similar flammable mixtures when 
such liquids are stored for maintenance, painting 
or similar purposes for a period of not more than 
30 days. 

3. To store, handle or use Class II or Class 
lilA liquids in excess of 25 gallons (95L) in a 
building or in excess of 60 gallons (227L) 
outside a building, except for fuel oil used in 
connection with oil-burning equipment. 
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Fire Code Permit Description Fee 
4. To remove Class I or Class II liquids from 

an underground storage tank used for fueling 
motor vehicles by any means other than the 
approved, stationary on-site pumps normally 
used for dispensing purposes. 

5. To operate tank vehicles, equipment, 
tanks, plants, terminals, wells, fuel-dispensing 
stations, refineries, distilleries and similar 
facilities where flammable and combustible 
liquids are produces, processed, transported, 
stored, dispensed or used. 

6. To place temporarily out of service (for 
more than 90 days) an underground, protected 
above-ground or above-ground flammable or 
combustible liquid tank. 

7. To change the type of contents stored in a 
flammable or combustible liquid tank to a 
material which poses a greater hazard than that 
for which the tank was designed and 
constructed. 

8. To manufacture, process, blend or refine 
flammable or combustible liquids. 

9. To engage in the dispensing of liquid fuels 
into the fuel tanks of motor vehicles at 
commercial, industrial, governmental or 
manufacturing establishments. 

10. To utilize a site for the dispensing of liquid 
fuels from tank vehicles into the fuel tanks of 
motor vehicles at commercial, industrial, 
governmental or manufacturing establishments. 

105.6.21 Hazardous Materials. An operational permit is required to store, $350.00 
transport on site, dispense, use or handle 
hazardous materials in excess of the amounts 
listed in Table 105.6.21. 

105.6.22 HPM Facilities. An operational permit is required to store, $270.00 
handle or use hazardous production materials. 

105.6.23 High-Piled Storage. An operational permit is required to use a $50.00 
building or portion thereof as a high-piled 
storage area exceeding 500 square feet (46m2). 

105.6.25 Industrial Ovens. An operational permit is required for operation of $50.00 
industrial ovens regulated by Chapter 21. 

105.6.26 Lumber Yards and An operational permit is required for the storage $60.00 

Woodworking Plants. or processing of lumber exceeding 100,000 
board feet (8,333 ft3) (236 m3). 
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Fire Code Permit Description Fee 
105.6.27 Liquid- or Gas-Fueled An operational permit is required to display, $50.00 

Vehicles or Equipment in operate or demonstrate liquid- or gas-fueled 
Assembly Buildings. vehicles or equipment in assemble buildings. 

105.6.28 LP-Gas. An operational permit is required for: $50.00 
1. Storage and use of LP-gas. 

Exception: A permit is not required for 
individual containers with a 500-gallon (1893 L) 
water capacity or less serving occupancies on 
Group R-3. 

2. Operation of cargo tankers that transport 
LP-gas. 

105.6.29 Magnesium. An operational permit is required to melt, cast, $50.00 
heat treat or grind more than 10 pounds (4.54 
kg) of magnesium. 

105.6.33 Open Flames. An operational permit is required to use open $55.00 
flames in connection with assembly areas, 
dining areas of restaurants or drinking 

105.6.34 Organic Coatings. An operational permit is required for any organic $50.00 
coating manufacturing operation producing more 
than 1 gallon (4L) of an organic coating in one 
day. 

105.6.35 Places of Assembly. An operational permit is required to operate a 
place of assembly. Permit fee based on 
Occupant Load 

Occupant Load 1-299 $40.00 
Occupant Load 300-999 $150.00 
Occupant Load 1,000- 9,999 $200.00 
Occupant Load 10,000 - 19,999 $300.00 
Occupant Load 20,000- 29,999 $400.00 
Occupant Load 30,000- 39,999 $500.00 

Occupant Load 40,000 - 49,999 $600.00 

Occupant Load 50,000+ $600.00 + 100 for 
each additional 

10,000 or any 
portion thereof 

105.6.40 Repair Garages and Motor An operational permit is required for operation of $55.00 

Fuel-Dispensing Facilities. repair garages and automotive, marine and fleet 
motor fuel-dispensing facilities. 

105.6.42 Spraying or Dipping. An operational permit is required to conduct a $55.00 

spraying or dipping operation utilizing flammable 
or combustible liquid or the application of 
combustible powders regulated by Chapter 15. 
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Fire Code Permit Description Fee 

105.6.43 Storage of Scrap Tires and An operational permit is required to establish, $270.00 
Tire Byproducts. conduct or maintain storage of scrap tires and 

tire byproducts that exceeds 2,500 cubic feet (71 
m3) of total volume of scrap tires and for indoor 
storage of tires and tire byproducts. 

105.6.44 Temporary Membrane A An operational permit is required to operate an $50.00 
Structures, Tents and air-supported temporary membrane structure or 
Canopies. a tent having an area in excess of 200 square 

feet (19m3) 
Exceptions: 

1. Tents used exclusively for recreational 
camping purposes 
2. Fabric canopies open on all sides which 
comply with all of the following: 

2.1. Individual canopies having a 

maximum size of 700 square feet (65 m3
) 

2.2. The aggregate area of multiple 
canopies placed side by side without a fire break 
clearance of not less than 12 feet (3658 mm) 

shall not exceed 700 square feet (65 m2
) total. 

2.3. A minimum clearance of 12 feet 
(3658 mm) to structures and other tents shall be 
provided. 

105.6.45 Tire-Rebuilding Plants. An operational permit is required for the $55.00 
operation and maintenance of a tire-rebuilding 
plant. 

105.6.46 Waste Handling. An operational permit is required for the $105.00 
operation of wrecking yards, junk yards and 
waste material-handling facilities. 
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May 7, 2012 

Via Courier 

Thomas A. Wilder, District Clerk 
Tim Curry Criminal Justice Center 
401 W. Belknap 
Fort Worth, TX 76196 

DISTRiCT CLERr( 

Jeffrey C. King 
direct dial: 817.420.8244 

jking@winstead.com 

Re: Cause No. ; Texas Oil & Gas Association and Texas Independent Producers & 
Royalty Owners Association v. The City of Arlington, Texas, In the District Court of 
Tarrant County, Texas 

Dear Mr. Wilder: 

Enclosed are an original and three copies of the following documents: 

• Civil Case Information Sheet; and 

• Original Petition for Declaratory Judgment (the "Petition"); 

Please file the original(s) with the Court and issue a Citation as indicated in Section V, 
Paragraph 13 of the Petition. Our courier has been instructed to wait for the Citation so we 
would appreciate expedited issuance. If this is not possible, please let us know. A check in the 
amount of $257.00 is enclosed in payment of the related fees. Once the documents have been 
filed and the Citation has been issued, please return the file-stamped copies and Citation to our 
courier. 

Thank you for your assistance. 

Enclosures __ s-=-· ..:..\ ...:' \~Z-::....._(Date) 
sent a copy of letter 
To Doc prod :-1P " (initials). 

WINSTEAD PC ATTORNEYS 


